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PREFACE. 



MY belief that some knowledge of the Koman 
system of Municipal Law will contribute to 
improve our own, has induced me to prepare the 
work I now offer to the public. 

As the diligent study of Homer and Euripides, 
of Cicero and Livy, of Dante and Bossuet, of Milton 
and of Shakespeare, would do more to refine the 
public taste, and to correct our antipathy to what 
is elevated and generous, whether in active life or 
speculative study, than any metaphysical inquiry 
into the principles of eloquence and poetry; so a 
familiarity with the works that formed Cujas and 
Doneau, Du Moulin, Pothier, and Montesquieu, — a 
knowledge of that social wisdom among Europeans 
unequalled, which has bound together so many suc- 
cessive generations, by ties that neither the sword of 
barbarous conquest could sever, nor the fraud of 
sacerdotal hypocrisy dissolve, — would do more to open 
the eyes of those whom habit or the desire of gain 
have not absolutely blinded to the deformities of our 
law, than any general or abstract dissertation on juris- 
prudence. We built our Chalcedon with Byzantium 
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VIU PREFACE. 

before our eyes. This, however, is not the place 
to enter upon the reasons which alone among 
the nations of the West prevented England from 
sharing in the benefits of the Boman Law, and 
which have made every attempt to cultivate it 
among us, as if it had been the seed of some plant 
blown by the wind on an unfavourable soil, sterile 
and abortive. 

The result, however, has been for our jurisprudence 
a coacervation of absurdities under the name of law in 
our books, such as are to be met with in the annals 
of no country where the Koman law has flourished, 
and for the character of those engaged in it as a pro- 
fession a state of things down to the present century 
(for I desire particularly to be understood throughout 
this work as never speaking of my contemporaries, 
except when I allude to them directly), to describe 
which I will borrow the words of one of the most able 
as well as of the most eloquent men that ever took 
part in public life in England: "I might instance," 
says Lord Bolingbroke, ''in other professions the 
obligations men lie under of applying themselves to 
certain parts of history, and I can hardly forbear 
doing it in that of the law, in its nature the noblest 
and most beneficial to mankind, in its abuse and 
debasement the most sordid and the most pernicious: 
a lawyer now is nothing more — ^I speak of ninety-nine 
in a hundred at least — ^to use some of Tully's words, 
' nisi leguleius quidem cautus, et acutus, prsdco actio- 
num, cantor formularum, auceps syllabarum.' But 
there have been lawyers who were orators, philoso- 
phers, historians; there have been Bacons and Cla- 
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rendons. There will be none such any more till in 
some better age true ambition or the love of fame 
prevails over avarice, and till men find leisure and 
encouragement to prepare themselves for the exercise 
of this profession, by climbing up to the vantage- 
ground, as Lord Bacon calls it, of science, instead 
of grovelling all their lives below in a mean but 
painful application to all the little arts of chicane; 
till this happen, the profession of the law will 
scarcely deserve to be ranked among the learned pro- 
fessions." Such was the language of Bolingbroke; 
that of Swifl is still more pointed. Burke, almost 
on his death-bed, says, in a letter to Lawrence, 
" our courts of justice seem in a league with villains 
of every description." And this state of things will 
last so long as attorneys are allowed to possess the 
exorbitant power they now enjoy, and instead of 
being subordinate to a class superior (or that society 
assumes to be superior) to them in education, are 
allowed to hold it in a state of comparative de- 
pendence, and a service that certainly is not perfect 
freedom. No stronger proof of their influence can be 
given than the fact that they actually threatened to 
ruin Mr Brougham if he persevered in bringing for- 
ward his schemes of Law Reform. Mr Brougham 
indeed said publicly, in answer to the threat, that if 
it was executed, he would sit in his chamber and take 
briefe without them. But though Mr Brougham, 
then in the zenith of his reputation, and the leader 
of a great party in the House of Commons, was be- 
yond the reach of that powerful body, such is not the 
condition common oi^vpoiai fiporoiaiv, who tread the 
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rugged path of professional life ; and so long as such 
power is vested in such a class^ the attempts to pluck 
up the tares sown in the field of English law, during 
the night of the dark ages and long afterwards, by 
the enemies of all reason and all right, will be lan- 
guid and unavailing, I say this, perfectly well know- 
ing to what misrepresentation and abuse it will ex- 
pose me, because the study of many years has satis- 
fied me that I do well to be angry at the absurdities 
and abuses which contribute so largely to the profit 
of a handful of men, and to the moral and intel- 
lectual detriment of that class of the profession to 
which I belong. For what has been the result ? No 
single great work on jurisprudence has ever been 
produced by any Englishman. At present, if a 
principle shews itself in our courts, it is like a cask 
in a rough sea, sometimes one part appears, some- 
times another, never the whole. It is seen pitifully 
and imperfectly, instead of furnishing a sure standard 
and fixed rule by which all doubts may be brought 
to trial and against which all errors may be dashed 
in pieces. It has been a consequence of such a dis- 
tempered state of things, that as the carefully culti- 
vated ignorance of our judges prevented them from 
forming a reasoned opinion on any great question of 
jurisprudence, they have laid hold of some cant 
phrase as the basis of the conclusion at which they 
have arrived*. Such as, "Money has no ear-mark," 
''Equity must follow the law," '"Christianity is part 
of the common law," " The law abhors a perpetuity," 

' Contndictmg the maxim : " non ex regulA jiu fiat, led ex jure reipiU 
lumatur." 
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and the like. For in spite of the most violent ef- 
forts, a velleity for the show of reason now and then 
would force its way even among the patrons of fines 
and recoveries, and the judges yielded to the neces- 
sity of having recourse to some articulated sound in 
their barbarous and scanty vocabulary, that might be 
mistaken for a principle or an idea, and serve to bind 
together and explain the incoherent rubbish, to the 
accumulation of which their lives and the lives of 
their predecessors had been devoted. Then accord- 
ing to the quarter from which the current happened 
to set, the judge endeavoured to transform himself 
into various "miracula rerum" — into a patriot like 
Judge Buller, when he said the writ of attaint (ex- 
ploded in the days of the Tudors) was the dearest 
privilege of an Englishman ; a theologian like Lord 
Kenyon, who probably had never opened a book in 
any language but English after he was fourteen years 
old, when he refutes all the arguments against the 
doctrine and discipline of the Church of England in a 
summing up of twenty minutes to a jury ; a political 
economist like Lord Tenterden, when he talked in a 
strain of which a village nurse ought to have been 
ashamed, about regrating and the precious metals; 
a censor morum like Lord Eldon, when he deprived 
one of the most gifted men in England, and a far 
more scrupulous moralist than himself, or even per- 
haps than his friend the Duke of Cumberland, of all 
control over his children ; or a politician of the dark 
ages, like almost all. Such occasigns, however, were 
not common. In general, they and their favourites 
kept to their routine, which required about as much 
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intellectual activity as a turnspit is expected to shew 
upon the wheel, where all he has to do is to lift up 
his feet and put them down again. The wheel goes 
round, and so did the law in the inevitable track 
that had been made for it, as by the tinman benefi- 
cially in one case, by the attorney perniciously in the 
other*. 

In this work my endeavour has been, avoiding 
questions interesting rather to scholars and antiquari- 
ans than to jurists, such as the Eoman Criminal Law, 
the different forms of marriage, the military testa- 
ment, and the like, to select those parts of the Digest 
which would best shew the grand manner in which 
the Boman jurist dealt with his subject, as well as 
those which most illustrate the principles by which 
he was guided in establishing the great lines and 
propositions of jurisprudence, such as the interpreta- 
tion of wills and contracts, the authority given to 
prescription, the protection of an occupier against 
sudden violence (in which our law is to this hour so 
shamefully deficient), and other topics, which every 
lawyer must have frequent occasion to employ. It 
is not however from the present age, or from those 
in the eyes of whom literature or enlarged views, or 
any knowledge of the jurisprudence of other countries 
are crimes rarely expiated, who naturally struggle 

^ ** Thomas, didst thou never see, 
Tis but by way of siinile, 
A Sqnirrel spend his littie rage 
In jumping ronnd a rolling cage ? 
Moved in the orb, pleased with the chimes, 
The foolish creature thinks he dimbs, 
But here or there, turn wood or wire, 
He never gets two inches higher/'— Pbiob. 
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against any attempt to wrest from their hands the 
exorbitant power they now possess, or from the idols 
such men set up, that sound or rational ideas of legal 
regeneration are to be expected. On the contrary, 
next to the approbation of enlightened jurists, some 
of whom are happily to be found in the higher places 
of the profession, and one of whom now holds, ^'rarft 
temporum felicitate," the highest rank in it, the hos- 
tility of such persons — legitimate descendants of those 
who in Queen Anne's time 

Shook their heads at Murray as a ^t — 

is the most infallible criterion of what is really bene- 
ficial to the commonwealth. Their enmity is the 
shade that pursues all that is not contracted or com- 
monplace, and every aspiration to mend the condition 
of the profession to which you belong, or of the 
country in which you live. Montaigne, in one of his 
immortal Essays, has told us that to see a Venetian 
on horseback was no bad lesson of equitation, and in 
that point of view the efforts made against a course 
of liberal study by persons whose thoughts and ob- 
servations, to use the words of Clarendon, "have 
been contracted within the limits of the books 
of that profession," or " within the narrower circle of 
the bar-oratory" have their use, "k nous amender, 
i reculons, par disconvenance plut6t que par conve- 
nance, par difference que par accord." The panegyrics 
pronounced by the champions of ignorance on those 
studying for the Bar might be answered, as South 
answered the fieinatic who told him that "God did 
not stand in need of himian knowledge;" "Neither," 
said that accomplished writer, "does God stand in 
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need of human ignorance." Any other encourage- 
ment or assistance it would be absurd to expect from 
the present age, the intellectual pedigree of which, ^ 
as every day almost and every department of public 
life proves, dates most authentically from those 
who preferred Fleming to Lord Bacon; until the 
latter atoned for his transcendant genius by measure- 
less corruption. We must not look for G.uelphs 
among the Ghibelines. But if ever the time shall 
come in the history of this country when all men in 
a certain station are ashamed of haranguing in &vour 
of the servile empiricism, which has made so many, 
fit it may be for better things, mechanics instead of 
jurists, masons instead of architects, and the law a 
profitable trade instead of a noble science ; which has 
given us Wrights, Norths, Wedderbumes, and Eldons, 
instead of De Thous, H6pitals, Mol^s, and Lamoi- 
gnons ; and when incapacity to comprehend a prin- 
ciple is not looked upon as a mark of practical sense ; 
if ever that time shall come, I shall be rewarded 
far beyond my hopes, if my name is remembered 
with kindness by those who trace the progress of 
our institutions, not as that of one holding lucrative 
office, and opposing education because the system 
under which he obtained the patronage of an infe- 
rior and comparatively illiterate body must be per- 
fect, but as that of one who, according to the measure 
of his abilities, and without regard to immediate 
interest, which he* was not too stupid to perceive, 
was the first and ultimately the successful assail- 

^ *'1a y^riM ne mbne point k U fortune, et le peuple ne donne ni AmbM- 
Md«i, ni ohaint, ni pennon/* 
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ant of Special Pleading. Let me close these remarks 
by a noble passage from a noble work : " C'est une 
etrange et longue guerre que celle oh. la violence 
essaie d'opprimer la \6nt6. Tous les eflfbrts de la 
violence ne peuvent aflfaiblir la v6rit6 et ne servent 
qu'Jl la relever da vantage. Toutes les lumiferes de la 
v6rit6 ne peuvent rien pour arr^ter la violence, et ne 
font que Tirriter encore plus. . .la violence et la vdrit6 
ne peuvent rien Tune sur Tautre. Qu'on ne pr6- 
tende pas que les choses soient ^gales, car il y a cette 
extreme difference... que la v6ni6 subsiste 6temelle- 
ment et triomphe enfin de ses ennemis, parce qu'elle 
est 6temelle et puissante comme Dieu m6me." 
Amen, and so be it. 
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CHAPTER I. 

PEELIMINARY. 

Iv the law of a country is. allowed to take the 
regular and natural course of pr-ogress, it usually 
passes through three periods, eacbl-pf. which has 
its own distinguishing peculiarity. ' ' \v-. 

The first is the period of custom, liaw;-is rude 
and simple as the notions of the people among ^whom 
it exists and who are the organs of its administratio|i 
— it is the vehicle of their opinions, and the criteriOji. 
of their refinement. To this stage of infency suc- 
ceeds a more various and complicated state of things. 
Law is split up into a number of elaborate distinc- 
tions, becoming more minute, frivolous and scholastic 
as subtlety increases and as the class supported by 
multiplying them, that is, by distorting and stifling 
truth, becomes more numerous, powerful, and indif- 
ferent to right. Such was the state of Koman 
jurisprudence long after Cnseus Flavins had pub- 
lished the forms which while kept hidden from the 
people were the main instrument of patrician ascend- 
ancy. This state of things is admirably described 
by Cicero in Pro Murena, and among us by a great 
master of style, Mr Justice Blackstone, in his &mous 
judgment delivered against Lord Mansfield's view in 

J 1 
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Perrin v. Blake, though such is the power of pre- 
judice that he does not seem to be aware that his 
argument is as severe a satire as man could utter 
against the system it vras intended to defend. 

"Whatever their parentage/' %.e. of these tech- 
nical rules, *' was, they are now adopted by the com- 
mon law of England, incorporated into its body and 
so interwoven with its policy that no court of justice 
in this kingdom has either the power or (I trust) 
the inclination tci /disturb them. Ther benefit of 
clergy took its •oti&in jfrom principles of popery: but 
is there a qiteL**Jbreathing that would therefore wish 
to abolislr**it\1 The law of real property in liiis 
countr^'.^Vberever its materials were gathered^ is 
now fbix&ed into a fine artificial system^ full of un- 
SQecC-connections and nice dependencies; and he that 
, ^ji^^tEiS one link of the chain, endangers the dissolu- 
••^n of the whole.*' 

I say this is a bitter satire if we consider that 
it was pronounced in the age of Burke, and more 
than a century and a half after Lord Bacon flourished. 
For the condition so described is but a phasis through 
which the jurisprudence of an enlightened nation 
must travel in its progress to a sound and rational 
system. It is the consequence of increasing civility 
and refinement which bring with them a multitude 
of wants and exigencies imknown to those by whom 
the early law was framed, and which are the result, 
like much of the Boman Law, of collision amicable 
and hostile with foreign countries, the knowledge of 
their usages, and the relations arising from such 
intercourse. With such objects and such multiplied 
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fiinctions the law of a countiy must become compli- 
cated and prolix^ till at last it grows to an uncouth 
mass which no human industry can entirely master, 
and which the people are utterly unable to comprehend. 
In such a case the Lawyer of a free state is almost 
absolute, for as his proceedings are carried on in a 
technical phraseology, altogether unintelligible to the 
mass of hearers, publicity is no check upon his pro- 
ceedings ^ In vain (and the present state of things 
among us is a proof of the fact) are reports collected, 
and treatises published on each separate head of law; 
the power of the mind of the country over the law 
is lost, and it is delivered up to those who have 
every human motive to thicken the darkness and 
aggravate the confusion: 

" Chaos nmpire sits, 
And by decision more embroils the fraj. 

next him high arbiter 

Chance governs all." 

Tbe rights of men in such a state dwell upon 
water, and the wave of the sea is their foundation. 
Chicane is not the accidental infirmity but the 
confirmed and settled habit of the law. To limit 
the increase, or to acquire a knowledge of the dis- 
connected mass is impossible, and as the difficulties 
increase the intellect required to grapple with them 
(as every volume of reports shews) diminishes. 

^ So a spectator at the trial of Al- So in dvil matters till very late 

gernon Sydney, or Annstrong^ or periods ; the forms of pleading enabled 

CoII^ey or Lady Lisle, though he a judge, if he was so disposed — and 

might deflect the fiendish wickedness snch instances haye been seen, in for- 

of the judge and counsel, must have mer times of course — to do gross and 

been unable to understand a great deal grieyous wrong without the knowledge 

of the injustice that was perpetrated. of the lay audience. 

1—2 
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Nothing but a recurrence to first prindples, a re- 
storation of something like method and unity, in 
other words codification, will raise the law to the 
dignity of a science, or prevent inferior practitioners 
of uncultivated and unphilosophical minds— chosen 
by the fevour of those whom they resemble — ^from 
usurping the highest places in it and giving the tone 
to those who make it a profession ^ This brings us 
to the third and final stage (which in some centuries 
hence our practical countiy will perhaps arrive at), in 
which this systematic unity is attained, in which the 
&cts, collected by experience and methodized by reason, 
are embodied in a single volume, when law ranks 
with the most liberal and dignified avocations, and 
the lawyer is no more the mere carU(yr formvlarum 
and syUabarum auceps. These three periods of ori- 
ginal rudeness, subsequent confusion, and ultimate' 
system are clearly discernible in the Boman Law. 
No people, as Hugo has remarked*, ever were in 
circumstances so favourable for moulding private 
law, and carrying it to the highest point of con- 
ceivable perfection as the Bomans in the age of the 
Antonines and Severus. Strange and mysterious 
destiny of man, which imposes the sacrifice of some 
blessings as the price of others, and seems to make 
political freedom and the excellence of constitutional 
right incompatible with enlarged and luminous prin- 
ciples in municipal legislation. Before I proceed to 
explain the construction of the '^ Corpus Juris," I 
must observe that from the middle of the twelfth 

^ ''Le petit esprit ^tant parvenu k teBquieo, Or. H Ike. 
faire le caract^re de la nation." Mon- * Einleitung, p. i. 
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century it was the foundation of all instruction in 
kw, throughout the south and west of Europe, our 
own country, as Selden in his notes to Fleta has 
shewn, down to the time of Edward the Second, not 
excepted. It was considered as a common law, from 
which even the consuetudines, coiitumes under the 
feudal system, were explained and filled up. And as 
it mitigated barbarity in the Middle Ages, it was by 
far the most important source from which, under a 
different state of things, those invaluable blessings 
to modem Europe', the codes of the eighteenth cen- 
tury, have been constructed. 

Having premised so much, I come to the details. 
The history of Boman Law may be for our purpose 
conveniently divided into four periods. The first 
from the foundation of Rome to the enactment of 
the twelve tables A.r.c. 305, B.C. 449 — infancy. The 
second from the twelve tables to the accession of 
Augustus AX.c. 723, A.D. 31 — ^youth. The third 
from the accession of Augustus to the death of 
Alexander Severus a.d. 235 — ^manhood. And the 
last firom the death of Alexander Severus to the 
reign of Justinian— decay. 

Of these periods that which elapsed between the 
accession of Augustus and the death of Alexander 
Severus was the flourishing and glorious period of 
Roman jurisprudence^ Excluded from the splendid 
functions of the statesmen and orators of the Republic, 
the Roman genius concentrated itself on the task of 
adjusting the eternal rules of justice to the infinite 
variety of human affairs, and for the first if not the 

1 And America. See Lmngstone's Civil Code of Loumana, 
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last time in the history of the species the names of 
lawyer and philosopher were synonymous. Then 
were composed those immortal works^ the mutilated 
fiagments of which illuminated by reason, embellished 
by the most exquisite propriety of diction, exalted 
by the purest morality, have diffused order and 
science over the rude efforts of Goths, Franks, Jut- 
landers and Vandals, and have been the guide and 
ornament of every European country but our own. 
England, as it was the last among the civilized 
nations of the West to adopt the Gregorian Cal- 
endar, repelled with jealous vigilance the encroach- 
ments of light from the primaeval darkness of her 
law, and has preserved in all its shapeless deformity 
the chaos accumulated by the successive contributions 
of empirical mechanics, raised by proficiency in 
chicane to stations where their ignorance and nar- 
rowness became pubUc calamities, to whom all me- 
thod was unknown and everything that resembled 
principle unintelligible. Delighting in a barbarous 
jargon which they transmitted from age to age, and 
docile to the will of tyrant after tyrant, the English 
lawyers were too often barbarous amid the polished, 
and slaves amid the free^* while the Boman jurist, 
trained in the schools of the Stoics and versed in the 
noble idiom of his predecessors, asserted in a fault- 
less style the sacred dictates of reason and of right, 
and retained the virtues and eloquence of the Ke- 
public, while all around bore the marks of decrepi- 
tude, corruption and servility. 

^ LiTingstone, Introd. Jtep. p. 56: Caligula, continued to form a part of 
'* This absurdity, worthy of Nero or English law till 1793." 
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The death of the Emperor Alexander Severus 
was followed hj the most appalling anarchy. Sixteen 
Emperors perished by a violent death — ^nineteen pre* 
tenders to the empire carried desolation through the 
dism^DDibered provinces — ^immense donatives^ wrung 
from the exhausted inhabitants of a depopulated em- 
pire were the price of the disgraceful honours con* 
ferred by brutal soldiers on the minion of the day*. 
Such is the history of the fifty years of confusion 
which elapsed between the murder of Alexander 
Severus and the accession of Diocletian. 

Two mighty events which had already exhibited 
themselves began rapidly to unfold the consequences 
with which they were pr^ptiant during this period of 
disaster and dismay : these were the propagation of 
Christianity and the invasion of the barbarous hordes, 
whom the arms of the degenerate Bomans were no 
longer able to restrain. The sublime doctrine of the 
unity of God struck at the root of Polytheism, and 
for an adherent of the ancient creed, whether he was 
so from conviction or belief in its expediency", tole* 
ration of that uncompromising and exclusive worship 
was impossible^. 

In the struggle between the ancient and modem 
creeds the Boman jurist arrayed himself on the side 
of the former, partly from respect for antiquity, 
partly from scorn for the character and attainments 

■ Sdvian, De GubemaiiaM D^ ' Montewiuieii, JHtmH. (Ewvres, 
lib. ▼. paMHB. Vol. yn. p. 368. 



* In twelve himdrad yean Fnnoe ^ SymmachuB^ j^iif. Lib. X. Ep. 54 

bad 63 kinga. In one bundred and Anrdiaa'B letter to the Senate ; Vo- 

Bxtjyean, Oannbon remarka, aerenty piaona, H. Atig. Sd^pL Vol. n. p. 463, 

penona aaanmed tbe title of Csaar in with note, 
the Roman Empire. 
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of the proselytes to the new theology, and partly 
because he saw that it tended to undermine the 
social structure already shaken by the fierce assaults 
of open violence. With the invasion of the barbarous 
hordes opens the dark and bloody page which 
records an almost total change in the modes of 
thought and habits of life among the inhabitants 
ef Europe*. 

The separation of Church and State, slavish obe- 
dience to the authority of priests', confidence in the 
efficacy of external rites to procure everlasting happi- 
ness, claims to miraculous powers asserted as residing 
in the bones of illiterate fanatics or the persons of 
living mystagogues, idolatry under a new form, and 
addressed to beings and objects altogether contempti- 
ble — ostentatious professions of poverty and indif- 
ference to worldly honour reconciled to a fierce ava- 
rice and an indefatigable lust of power — the wretched 

1 Ab B specimen of the l^fislAtion nentur et latis •dyeraoB eos sanctioni- 
produced under the influence of such bus suocumbere debent^ qui vel levi 
counsellors, take Cod. 9. 8. 5. § a: aigumento a judido catholics religio- 
''IHii vero ejus quibus yitam im- nis et tramite detecti fuerint deviare.* 
peratoria speoialiter lenitate conoedi- L 4, eod. : " In mortem quoque inqui- 
mu8(patemoenimdeberentperiresup- sitio eictendatur." Aiians, 5 eod., 
plicio, in quibus patemi, hoc est here- Nestorians, 6 eod., Eutychians, 8 eod., 
ditaiii, oiiminis exempU metuuntur) orthodox child of an heretical parent 
a matema vel avita» omnium etiam to succeed to all his property, 19 eod., 
proximorum hereditate ac successione conversion of a Christian, punished by 
habeantur alieni, testamentis extraneo- confiscation of all the converter's pro- 
rum nihil capiant^sintperpetuoegentes perty, i. 7. 5. eod. ; if anyone assail 
etpauperes, infamia eos patema sem- a converted Jew "cum saxis,** "aut 
per comitetur, ad nulloe prorsus bono- alio furoris genere,'* cum omnibus suis 
rta ad nulla sacramenta penreniant^ partidpibus ooncremandus, God. i. 9. 
sint postremo tales, ut his perpetua 8. 3, Pagans, i. 11. 8, condemned to 
egestate sordentibus sit et mors sola- the mines "post crudatus corporis,** 
tium, et vita supplidum.*' And Cod. right of sanctuary. Cod. t, 19. 6. 
r. I. § 4, Z>e EpiseopaU Avdientid, 10. ' " Gagtepour ne rien fairs." Mont. 
9. 13. t, $, de HertUm et Mameheu: G^uvm, Vol. i. p. 39. 
" Heretioorum autem vocabulo conti- 
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intrigues of synods and court prelates and monks in 
lieu of the masculine qualities exercised in the senate 
and the camp — ^fear of the censure and respect for the 
authority of the Church exalted above all moral obli- 
gations — a complete surrender of the conscience and 
understanding to the dictates and legends of ecclesi- 
astics^ put forward as the chief if not the sole merit 
of a Christian — the most startling and incessant con- 
trast between theory and practice, belief and conduct 
•^— the condemnation to never-ceasing torments of the 
wisest and most virtuous heathens because they were 
ignorant of events that happened long after their 
death — ^pride under the disguise of humility — tempo- 
ral dominion growing up under the shade of spiritual 
authority' — great crimes and extravagant penances — 
impudent falsehoods justified in the cause of truth, 
rapine and eleemosynary foundations, rape and ascetic 
mortifications — ^gross materialism and seraphic ecsta- 
sies—exhortation changed into menace and abject 
entreaties into insolent command — ^a spirit sometimes 
inactive, sometimes full of scruples, almost always 
directed to comparatively selfish objects^ instead of 
the glowing patriotism that ennobled the very crimes 
of Greece and Rome* — ^above all the doctrine tm- 
equalled for its wickedness that the Almighty would 
for money become an accomplice in the foulest 

^ "Td jrar* oUopofdw ypa^fianL.''* wm the Bonuui's d-eed. The vixlgar 

Athanaaus cii. apud DaiUet, De Vtmr of oonne were slayes of lupentitioii 

T^ de» Plre$» in Borne as in Belgravia. 

"line aoci^t^ de gens qui ne ren- Adrian saya the Biahopa at one 

dant jamais et lecevant toujours at* timetooktowonhippingSerapia: "de- 

tiixnent inaenaiblement .tout k enz.*' yoti sant Serapi qui ae Chriati epiaoo- 

Kont. (Ewi. I. 37a. poa ^ocant." Vopiaeoa, H, Aug, Script. 

* .If iA.rb«.'p«rw«Vi^a«.iirfplir«Tw, VoL IL p. 7«o. 8vo ed. Lngd. Bat. 
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crimes — these were the distorted lineaments of 
Christianity in the corrupt and mutilated shape it 
wore for several successive ages, which were brought 
out in bolder relief and became more distinctly visi«» 
ble as the long shadows of a polar night concealed 
all that was refined and beautiful and really mag- 
nanimous from the eyes of Europe, and which might 
be traced by an attentive observer in the character 
it assumed among the courtiers, bishops, ladies and 
eunuchs who were so actively employed in moulding 
creeds, practising childish ceremonies and contriving 
the assassination of their rivals during the continu- 
ance of the Byzantine empire*. 

And when Diocletian' assumed the reins of go* 
vemment eveiything portended the evils that he 
endeavoured for a whUe to avert by obliterating all 
traces of republican forms, by multiplying the num- 
ber of rulers, by replacing the ancient magistrates 
with others of imperial origin, by tearing away the 
mask of despotism and surrounding the throne of 
the Cfldsars with all the pomp and luxuiy of Asiatic 
domination. Thus it became easy for Constantine to 
transfer the seat of government to Constantinople, 
to turn the Boman Senate into a local vestry, and 
to make Christianity the religion of the state. He 
and his successors took an active part in the go* 

I *'Lm Tioef das ftmet foiblet ei Toeuiiei,mimeribiiiarH>iiiAetftaade 

das crimes rtf^ehis.** Montatqnieny stqve alienamm opiim usarpAtioDe re* 

p. 980, VoL I. iuentilmsetiiiotil»iisoorp<nia,T«rbiaqiie 

** Dmrn, " SS71 GrttTiiiay in » noble nnllo Mumi seosa pnmimeUtls bc men- 

psange ika^ though written by a titis obseqmis placabilam ponnni*" 

Roman Catbofio, might be read with p. 993, 4to ed. 
adysatage ki the diooase of Oxford, * Montesquieu, Ortm, ei Jkc» dcs 

" Telut in looietatem oriminum nafiikri^ Boma%n$, 1 7 oh. 
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yenunent of the Churcli, convoked councils, inter- 
fered in apTranging creeds, and provided for the sup- 
port of the priesthood. They conferred large estates 
upon the Church, and declared those estates inalien- 
ahle. Pursuing to extremes a system which during 
the time of persecution it had been wise if not 
necessaiy for Christians to adopt, in defiance of all 
reason, of the spirit and letter of Christianity, they 
gave bishops jurisdiction^ in matters merely secular, 
a plague-spot that developed itself with fearful 
rapidity throughout Europe. If to this power we 
^dd that given to ecclesiastics of exterminating 
heresies and heretics, we may form an idea of 
the change which Constantino brought about, and 
which gave an altogether different character to 
social life in the countries subject to the Boman 
legislation. 

Jurisprudence shared the common &te. Not 
only does Theod. II. in the edict publishing his 
code complain '' quod tarn pauci setate su& proxi- 
m4qu6 extiterint qui juris civilis scientiam ditarentur 
et soliditatem ver» doctrin© receperint ;** but Am- 
mianus Marcellinus in the description he has given 
us of the lawyers in his age, shews that jurispru- 
dence had sunk to a condition of the most abject 
ignorance and barbarity :/'E quibus sunt ita rudes 

^ Thk Protestant and "Practical"! ftued so much as to determine a con- 

countary is the last in which, after the troversy between two brothers as to a 

most desperate resistance, this enor- piece of land, lest he should take upon 

mons abuse has been not exterminated, him the office of a judge. " I oould 

but in some degree mitigated, in the decide oontroTorsies,'' said Conftioius, 

latter half of the I9ih century. Sin- "as well as another, but my duty is 

golarcommentaiy on the text in which to prevent men from haTing oontro* 

the great master of all Christians re- yersies.*' 
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nonnuUi at nunquam se codices habuisse meminerint^ 
et si in circulo doctorum doctoris veteris incident 
nomen, piscis aut edulii peregrinum esse vocabulum 
arbitrantur*." Yet selections made from the works 
of writers who lived at this period were inserted 
in the Pandects. They were Hermogenian, Aure- 
lius, Arcadius, Charisius and Julius Aquila; the 
first wrote *'Epitomarum Juris libros sex/' in the 
order of the "Edictum perpetuum," which is sup- 
posed to have furnished the model on which the 
Pandects were drawn up. As at this time the im- 
perial enactments were the only source of legislation, 
collections of them became almost indispensable. 
Several such collections were made, called codes from 
the caudex on which they were written. Of these 
codes four were named after their authors, the Grego* 
rian, Hermogenian, Theodosian, and that of Justinian*. 
The Gregorian and Hermogenian codes were the 
work of two lawyers who digested into their compila- 
tions the constitution of the Emperors before Constan- 
tino, beginning probably, from the time of Adrian and 
ending with that of Diocletian. These two compilers 
lived in the time of Constantino and his son, and 
the work of Hermogenian was subsequent to that of 
Gregory, and intended as a supplement to it. Both 
are stated by Gojarius, the compiler of the We^t 
Gothic Breviary, to have the force of law'. The 
next code^ was that of Theodosius II., consisting of 

^ Amm. Marc. 50, 4. ' CtftuiU, tin. Chd. J%eodos, de Be- 

, * Sohulting, Juritprud, AnUquit, jpoimt pmdmtum. Gothofred, Cod^ 

683^718. Gothofred, Prolegom. Cod. Theod, Tom. n. p. 33. 

Thead, cap. I. p. 309. Hugo, Lekr* ^TheaaihoriBsapposedtohftTebeea 

hwh d. 0. dn Rom. RechU, § 190. the exooDSul and ezprefect Antiochus. 
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the constitutions from Constantino to Theodosius II. 
It consisted of sixteen books, the first five of which 
related exclusively to private law, and was by a special 
edict of Yalentinian III., constituted the law of the 
Western Empire. It is only known to us through 
the Breviarium Alaricianum, or compilation made 
by the order of Alaric II.*, after the battle of 
Poitiers, and promulgated at Toulouse'« The last 
eight books of the Theodosian code were published 
in 1550 by Du TOlet^ the three preceding in 1566, 
by Argacius. 

It is supposed that one great object of Hermo* 
genian and Gregory was to preserve the jurispru- 
dence that existed under the Pagan Emperors which 
the detestable hypocrite Constantino was anxious to 
obliterate. There he would have looked in vain for 
those anodynes of conscience, those palliatives of his 
enormous crimes, which the bishops among whom 
he presided were ready to minister'. A constitution I 
cite below furnishes abundant proof of his barbarous 

^ JL.D. 5064 "ordinante illuBtii vered the "Geeta in Senata nrbii 

Gojarioo oomite.'* Konue de recipiendo Theodoeumo CSo- 

It contains extracts from the Codex dice.'* ib, 
Oregorianus, Hermogenianns, Theo- ' Imper. Constantinus Aug. ad 
donanuB, the BeoeptsB SententisB of Maximnm Pnaf. "Perpetnas pru- 
Panlns, the Responsa of Papinian, and dentum oontentiones eruere cnpidntes, 
the Institutes of Caius; it is often TJlpiani et Pauli in Papinianum no- 
quoted, sometimes in the Canon law tas — qui dum ingenio laudem seo- 
ss ''Lex Bomana,*' or "Theodo- tantur non tam oorrigere enm quam 

deprayare maluerunt — aboleri pnedpi- 



< A graat part of the first five hooks mus." A.D. 331. See InttU. de Nai, 

of the Code were discovered hyClosius Juris H Oentimm, 8 and § 8. "Ut 

and Peyron at Milan and Turin, judid reoedere ab eomm response non 

Wamkonigy ffid. du Droit Homain, lioeret ut est constitutum/* etc. De 

snd have since been published by La Sema^ Ikrtcho Bomano, Yol. i. 

Wenck. De La Sema, Dereeho Ro- 84, 87. 
mano, Vol. i. p. 87. Clonus disco- 
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malevolence and presumption. In the year 428 
Yalentinian gave the dearest and most humiliating 
proof of the utter and helpless incapacity to which 
the rule of the sword sooner or later brings man* 
kind by the decree De responsis prudentum« Five 
jurists, Papinian, Paulus, Caius, Ulpian, and Mo- 
destinus were declared infallible; a majority was in 
all cases decisive ; when their opinions were equally 
divided, that of Papinian was to prevails This law 
in reality is to be attributed to Theodosius. It turned 
the judge into an antiquarian, obliged to examine 
manuscripts', and degraded his task still farther by 
making his decision a simple question of arithmetic. 
Justinian put an end to this thraldom'. 

The next code was that of Justinian, consisting 
of his own laws and the rescripts of his prede- 
cessors. This work was undertaken in February 
528, and brought to a close in the following April. 
It was superseded by the '' Codex repetitse prseleo- 
tionis.'' All citations from it were forbidden, and 
it has not come down to us. 

In the year 530 Justinian assigned to Tribonian 
the task of compiling the Digest, which was to con- 
sist of extracts from the works and decisions of 
ancient jurists. Tribonian was accordingly placed 
at the head of a body consisting of twenty lawyers 
and professors of jurisprudence. Ten years had been 
allowed him to complete the work ; but in less than 
four years it was ready for publication, as Tribonian 

^ Serna, " Ley de citM," Derecho naon or Chitty^s Digest u not an oo- 
Somano, Vol. I. p. 84. capation more illiberal 

' Reokoning tiie dedflions In Har- > Conat. de eoneepticne Dtgeal. S ^» 
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sought, says Grayina, an indulgent judge of his 
diaracter, ''potius ex celeritate gloriam, quam pos- 
teris utilitatem." The title of this work was ''Di- 
gesta sive Fandectse juris enucleati ex omni vetere 
jure collecta libri quinquaginta." They were pub- 
lished 1 6 December, 533. 

As however the Digest was a work too exten- 
sive to be placed at once in the hands of pupils, 
Tribonian with the aid of two jurists composed the 
Institutes, which were published in November of the 
same year when the Digest was published, and re- 
ceived their ratification at the same time with the 
Digest, as authentic law. 

In the year 534 Tribonian with four colleagues 
produced the work we now possess under the title 
of the Codex repetka Prcdecttonis. 

From that time till the year 566, in which Jus- 
tinian died, that emperor published a great variety 
of constitutions, adding to and derogating from the 
provisions of the Code. These are called Novellaa. 

Tribonian is supposed, and often from venal 
motives, to be the author of the greatest num- 
ber; he died in 546, and almost all are prior to that 
year. 

The Digest is divided into seven parts and fifty 
books. The books are subdivided into titles, the 
titles into laws or fragments, the laws into para- 
gmphs. The division into seven parts and the order 
observed was an imitation of the edict, adopted in 
all probability for the greater convenience of the 
forum^ 

^ ThiB is the opinion of Blume and of Hugo. 
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Considered as a scientific work the Pandects ex- 
hibit the deplorable condition of the age. It is desti* 
tute of all symmetry and even of convenient method. 
It contains contradictory laws and repetitions, and 
many passages of the ancient jurists cited not from 
the original works but from treatises into which they 
had been inserted. The powers conferred upon the 
compilers by their semibarbarous master over the 
precious works of the great masters of jurisprudence 
were excessive, and even these powers were trans- 
gressed. The writings of these illustrious teachers are 
mangled, torn from the context, and adulterated by 
stupid interpolations. The changes and additions so 
made are usually called emhlemata Tribonianiy and 
have excited the just indignation of succeeding jurists: 

Before I proceed to lay before my readers in de- 
tail some of the more important doctrines of the Bo- 
man Pandects, it may be well to invite their attention 
to the reasons which render this branch of study 
indispensable to a jurist, and valuable to every pur- 
pose of liberal education. All writers whose opinions 
are entitled to any weight in such a matter, have 
agreed to recommend the study of the Koman Law 
not only as an admirable preparation for the duties 
of civil life, but as an inexhaustible mine of luminous 
argument, masculine sense, and uncorrupted equity^ 



^ "Sunt quedun in Europa gentes, ii«nt» respondere aolent: MiimAin ae 

quflB Don judicant res ex RomaniB legi- Bpiritumque legum (sic eniin loquun- 

bus, sed yemaeuUs. Et tamen, qid tur) excipere, hoc est aequitatis vim ae 

ibi res publicas gesturi sunt» fere Ro- naturam hinc deoeipere, ut de patriis 

manas leges apud exteros discunt^ qui, legibus rectius judicent Laudo pm- 

ut aodpio, interrogati, quid, quum no- dentissimam yocem, qua agnificant 

strarum legum non sit apud eos usus, omnia rectius peispexisse summos illos 

in his cognosoendis tantum opene po- veros nostri juris auctores, et nemi- 
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'^Dixi ssepius/' says Leibnitz, ^'post scripia Geome- 
trarum nihil extare quod vi ac subtilitate cum Ko- 
manorum juiisoonsultonim scriptis comparari possit, 
tantum nervi inest, tantum profunditatis .... nee us- 
piam juris naturalis prseclare exculti uberiora vestigia 
deprehendas." In support of this last remark, and 
to shew the tone and spirit of the civilians, I shall 
quote some memorable passages from the work that 
it has been my endeavour to illustrate. The reader^ 
when, he places the passages I am about to quote in 
contrast with the language of our statute-book, and 
the sentiments of some judges as recorded in our re- 
ports and state trials, will decide whether some know- 
ledge of the work in which they are contained might 
not have been beneficial to those who compiled the one, 
and to those who uttered the other; and whether men 
who from mere ignorance, or vanity, or narrowness 
of mind, or inveterate habit, or an invincible natural 
antipathy to elevation and refinement not uncommon 

nem tttifl instructum esse ad dvita- Romaiue leges emoriantur/* Me- 

lem regendam, qui non in his cognoe- laiicthoii, OraHo de LegSnu. Leibiiita» 

oendii tirocuuum f ecerit Quid? quod Epid, 119: "E^ Digestorum ojniB 

in his JurioonBuItorum litteris bona vel potius auctorum unde exoeipta 

panantiquitatiBreliquaestf Veteres Bunt» labores admiior, nee quidquam 

mores sennonis Romani pLeraque vidi, nve rationis acumen slve dioendi 

figurae, quae nisi hi expHcarent in aliis nervoe spectes, quod magis acoedat ad 

■criptoribus nonnumquam non aliter mathematioorum laudem ; miraestvis 

atque in luto hsereremus, nee intelUgi consequentaarum.'* Schlosser, Hber dot 

optimorum auctorum plerique insignas StiudMim det rtinen RUmMun ReekU^ 

loci possent. Quod si historia,^ si aliiB Hugo^ OimL. Mag, Vol. I. pp. 33, 39. 

veteram Httaro nobia^ ut debent^ cum "These remains of the Roman jurists 

Bunt» quum his passim lucem adferam give us all that a judge requires to 

Jureoonsulti vel a Grrammaticis et qua]ifyhimse]fforhistadL'*..."Buithe 

Bhetoribus eorum oommentarioe ad- journeyman who seeks not the path to 

serrari oporteret. Itaque nisi amul wisdom, but that in which he may 

omminu Uttais heUum indieemuB et make most money in the shortest time^ 

plane m beliuaa degmerareJuvabU, non must look for another road.^' lb. 
perndttendum est> ut situ ac senio 
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to prosperous mediocrity, endeavour to discourage 
such studies, are improperly described by Averanius^, 
as the semibarbarous corrupters of youth. 

Every one who desires that the student should 
possess competent notions of the objects of legal 
science — ^that his ideas of the subject should be co^ 
herent and systematic, not flung at random upon 
each other like a heap of stones, but bound together 
and forming part of a harmonious &bric, like the 
columns of a Grecian temple — ^that he should be able 
to pursue the subject into its smallest ramifications, 
and remark its finest varieties and shades of differ* 
ence — ^that he should be a master of philosophical 
jurisprudence, and therefore never disposed to sacri- 
fice the end to the means, avowedly promoting chi- 
cane — "that the law may be an art'l" — ^that he 
should be able to apply with the closest accuracy 
the rules of Logic to any doubt he may be called 
upon to solve — ^must begin the* education of such a 
person with a complete system, containing compara- 
tively few laws, but numerous rules for their em- 
ployment and elucidation. Thus trained, the jurist^ 
wherever the stage be laid on which he is called 
to tread — ^whether it be where 

''Purpurea intexti tollunt aukea BritannV* 

to frown down chicane among timeservers, pettifog- 
gers and courtiers in England, or among the ''urbes 

1 ''Thii want has given birth to % thus edaoated m tuUervience to mh 

praotioe of eztramely penudous oon- UcUon and ottoriMya will find» &c.*' 

aequenoe ; I mean the custom, 5y Blackstone, CommerU. Introd, 

iOtiM JO warmly reeonmended, of drop- * Lord Hobart. Certainly not the 

ping all liberal education as of no ti«e "an boni et aequi/' but almost the 

to Btudents in the Lavf,** "A lawyer exact definition of injustioe. 
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AsisB domitas/' to mitigate the horrors of the yoke of 
the rapacious stranger by an enlightened, sted&st and 
impartial equity above the din of violence and extor- 
tion — ^let it be where it may — will perform his part 
with grace and dignity; and where will he find a 
qrstem so complete, so long and so deeply meditated^ 
refined by such vast experience, and improved by 
the application of so many centuries, as the Boman 
Law? 

I begin with the three groat and well-known pre- 
cq)t6 laid down by Ulpian and placed in the firont 
of the pandects: ^' Juris prascepta sunt hsec — ^honeste 
vivere— alterum non l»dere — jus suum cuique tri- 
buere^;" to lead a stainless life, to hurt no man^ 
to give every one his due. In the same chapter 
I find the doctrine that nature having made all men 
kin, for man to lay a snare for man is wickedness. 
"Quum inter nos cbgnationem quandam natura con- 
stiteiit^ hominem homini insidiari nefiEts esse'.'' 

Fapinian says : '' Beneficio affici hominem inter* 
sit hominis'." Man has an interest in contributing 
to the weal of man. Ulpian says that not only the 
person himself, but any man may appeal in behalf of 
one who is led to pimishment : *^ Credo humanitatis 
ratione omnem provocantem audiri debere (et si ipse 
acquiescit sententiae) nee quserimus cujus intersit^.'^ 
Nay, he says even if the victim — ^probably this was 
intended to save the Christians — should resist the 
appeal: "Perire festinans — adhuc puto differendum 
supplicium." From the law stamped on the heart 

1 n. I. I. 10. § I. 9 Eod. 3. 

• n. i8. 7. 7. * n. 49. 1. 6. 

2—2 
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of maD, ^'solis hominibus inter se commune/* Pom- 
ponius deduces piety to God, submission to parents 
and to country^; so rash' and hasty oaths are for^ 
bidden. 

Bespect is due to natural right and modesty 
even where ''serviles cognationes" are to be regu- 
lated: "Pater filiam non possit ducere et si ex servi- 
tute manumissi sunt et dubitetur patrem eum esse*/' 
The same rule applies in the case of affinity among 
slaves: "Veluti eam quae in contubemio patris fuerit 
quasi novercam non possim ducere^ et contra earn 
qu» in contubemio filii fiierit patrem quasi nurum 
non ducere/' &c. And as a fitting close I will cite 
the noble passage of Papinian: "Whatever wounds 
our reputation, pi^ty, self-respect, that is, in one 
word immoral, must be supposed for us impossible^." 

" Quffi facta Isedunt pietatem existimationem ve- 
recundiam nostram et ut generaliter dixerim contra 
bonos mores fiunt, ea nos &cere non posse creden- 
dum est*," 

^ n« 1. 1. be suddenly tnaiehed np to Heaven. 

* n. 19. 9. 13. 6. rporerw /ii) TpifitmaMot 1^ ir€/HMit Ar^xvOt drat 
Z]t9V9, ffi irert a^5f ^ir& e^fftpetas it r^ 

* n. 93. 9. 14. I 9. oupoMdv ijmkii4f6€lt \d$oi, Prooopina, 
^ There is no each rule to be found ffiH. An, p. 84. Ed. Bonn, Corpui 

in Veeey junior, or in Meeeon and Se» Hiti. Bz. 

WeUsby, but much that encroaohee Suidas tells the same stoiy. VoL n. 

on it, e. g. Comefoot v. Fowke. page 36. i. 9. Ed. Gaisford. He says 

■ n. 98. 7. 15. also that he was an atheist, hated the 

I may mention here that Tribonian, Christians in his heart, was governed 

taking a hint from the churchmen of by an insatiable avarice, and that (like 

the day, affected great ahum lest Jus- Lord Bacon) he bartered justice for 

tinian, on account of his piety, should money. 



CHAPTER II. 

GENERAL VIEW. 

In this Chapter I have endeavoured to com- 
prise the topics which^ being in a certain degree 
common to every part of law, and necessary for 
just understanding of it, ought to precede a minute 
examination of details. 

For the first topic I have selected the sources 
of Boman jurisprudence, the rules of law, and the 
method of their application. For the second, the 
persons for the sake of whom all legal rules exists 
and the particular qualities by which they are dis* 
tinguished; and for the third, the things the title 
to which is governed by legal rules, as well as the 
circumstances on which, in the intercourse of man- 
kind, the law has impressed a pecuUar importance. 

All Law is natural or positive \ 

Nothing that Natural Law forbids can be com- 
manded (so as to bind the conscience). 

Nothing that Natural Law commands can be 
forbidden (so as to bind the conscience). 

In this sense Natural Law is immutable. 

Positive Law is established by the will of the 
legislator. 

1 Ind. de JuuHt, €t Jwrt, % 3. Grotiut, cfe Jurt BdU tt Padt, i. S u 
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The "jus gentium'* (international law) '^solis 
hominibus inter se commune/' is founded in part 
on natural, in part on positive Law^; it constitutes 
a principal part of public law. 

Civil Law is written or unwritten*. It is public 
(emphatically national), that which binds the citi- 
zens of the state into one whole, and governs their 
relations to it'; or private, that which regulates the 
relations and prescribes the acts of individuals to- 
wards each other*. 

Much of the jus gentium was incorporated by 
the Praetorian law with the jus civile^ 

Ulpian has given this account of these expres- 
sions to denote the enactment, the repeal, and the 
modification, of a law : — 

"Lex aut rogatur, i. e. fertur*; aut abrogatur, 
i. e. prior lex tollitur ; aut derogatur, L e. pars primse 
legis tollitur; aut subrogatur, i.e. adjicitur aliquid 
primsd legi ; aut obrogatur, i. e. mutatur aliquid ex 
prim& lege." 

SOURCES OF LAW«. 

Gaius^ thus enumerates the sources of Boman 
Law : '* Lex, Plebiscitum, Senatusconsultimi, Princi- 
pum Pladta, Edicta, Responsa Prudentium.'* Pom- 

^ n. X. I. 33. 8tatU8 Reeki, whidh is more Mommie; 

* " Quod neqne in iotnxn a naturaH our nearest woid is Constitutional Law. 
jnre yel jure gentium recedit, neo per ^ Intt 3. 

omnia ei servit. Itaque oum aliquid " Fr. Ulpian. § 3. 

addimus yel detrahimuB juri oommuni, ' Savigny, System, i. 10^ Cie. 

jus proprium, id est civile, effidmus." Top, c. 5 ; efe PartU.Orat. 37. Gains, I. 

Ulpian, n. I. I. 6. a — 7. 

* The modern German writers use ^ Ind. i. 7. | 3 — 9. 
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ponius', in the exquifiite sketcli cited in the digest^ 
gives a chronological view of the origin of Law^ and 
comprises the causes of jkhat origin in the following 
catalogue : '' Lex prudentium interpretation legis ac- 
tionefi^ plebis scitum, senatus consultum, principalis 
constitutio." Papinian says', ^' Jus civile est quod 
ex legibus, plebis scitis, senatus consultis, decretis 
principum, auctoritate prudentium, venit...Jus Ftaa- 
torium est quod Prsetores introduxerunt adjuvandi 
vd supplendi, vel corrigendi juris dvilis gratid, 
propter utilitatem publicam, quod et honorarium 
dicitur ad honorem Prsatorum sic nominatum." 
Here' then we find the division of Law into ^'jus 
scriptum" and '*non scriptum." The "jus scrip- 
tum" being the law which derives its authority 
from a written instrument, in which description the 
Praetor's edict, even in those parts which are based 
on custom, must be included, so must the "responsa 
prudentium," as both became binding and ascertarued, 
when they were incorporated with written law. But 
a custom did not become part of the jus scriptum 
because it was inserted by a jurist in his system; 
for that insertion gave it no power that it did not 
possess before, and the origin of its authority was 
not to be found in any written edict. 

A precise and settled contrast between two kinds 
of law is insisted upon by the Boman jurists in 

' I. a. 9. 1 9. quenoe to enfbroe, and of which some 

* n. I. I. 7. modem EngUsh writers, in the tmo 

' Here the * poverty of language spirit of the 19th century in Eng- 

leads often to equivocation. We must land, dispute the existence, with either 

not confound the law which springs branch of the lex of the civilians, 

from " Natora " (Cic. Part, 37), which whether it be "jus scriptum" or " non 

great writers have exhausted their do- scriptum.*' 
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the distinction they take core to make between 
the jus civile and the jus gentium^ a.8 well as in 
that between the jus civile «nd the jus honorarium^. 
The first of these distinctions arose irom this state 
of things. As intercourse between the floman people 
and foreign nations increased, it became necessaiy 
to know and to apply the law of other states, in 
the administration of Boman justice. The wider 
the Sroman dominion spread, the wider became the 
views of their jurists, and in this way arose the 
notion of a law common to the Eomans with other 
nations and with all mankind. So Caius tells us': 
^'Quarundam rerum dominium nandsdmur jure 
gentium quod ratione naturali inter omnes homines 
perseque servatur; quarundam jure dvili, id est jure 
proprio civitatis nostrsB.'' It was inevitable in such 
circumstances, among such a people as the Komans, 
that the narrow drcle of municipal justice should 
be enlarged, and that, to borrow Lord Bacon's meta- 
phor, "the streams of justice,'* flowing through 
different countries, and stained with the variation 
of each soil through which they passed, should be 
traced back to their fountains. 

The common source of all law was found in the 
common consciousness of right implanted in our 
nature, "antiquius jus gentium cum ipso genere 
humano proditum est'," from whence flowed as a 
coroUaiy that there was ''id quod semper aequum 
et bonum est :" at the same time particular institu- 

^ "Jus est oivilis aequitM vel aerip- * TL 41. x. i. ib. i. i. 9. 

tifl l^baa sanoita yel institutu ant ' E. 41. i. x. Cains. ''Man hath the 

moribuB recepta.** Sallust. "An boni rule of right within.*' Butler's 8ermon$ 

et equL" Celsus. on Human Nature, p. 30. Sennon 3, 
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iions and the rules applicable to them were com«>> 
mon to the jus gentium and the jus civile. 
Such were the contracts by which the daily inter- 
course of mankind is for the most part carried on_ 
emptio^ venditio — locatio, conduction &c.; such were 
many of the Delicta, inasmuch as they brought 
with them the duty of compensation — ^Delivery as 
the means of acquiring property, &c. On the other 
hand, marriage as between Boman citizens, the 
power of the father and the agnatio founded on ity 
some of the most important rights of property — 
mancipation usucapio, the verborum and literarum 
obligatio— the Delicta considered as the cause of punr 
ishment assigned by positive law and the whole law 
of inheritance belonged exclusively to the jus civile. 

Yet most of these laws sprang from a common 
root, and were to be met with, though under differ- 
ent forms, in the law of other countries. Gradually 
institutions, analogous to those peculiarly the growth 
of Borne, were recognized even by the tribunals of 
that country. Thus, together with the marriage of 
the civil law, a form of marriage valid by the jus 
gentium, found its place. Together with the agnatio, 
a naturalis cognatio — together with property, "ex 
jure quiritium,'' that " in bonis'* — together with the 
rigid form of the " Stipulatio," '' Spondes Spondee," 
other forms of contract more flexible, and of which 
foreigners might avail themselves. Even the law 
of inheritance, more than any other the creature 
of positive enactment, and adapted to the political 
object of the constitution, followed the same bias 
and law of development. Thus the improvement 
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and the triumph over the narrow and intensely 
selfish views of a caste, which the genius of Lord 
Mansfield, aided by the accumulated experience of 
<>enturies, could hardly succeed in effecting for a short 
iime in a small part of English law, was achieved, 
seventeen centuries before his time, by the Boman 
genius for jurisprudence; and the opposition between 
the ^'jus civile" and the ''jus gentium" became less 
and less with the increase of Boman knowledge and 
the progress of Boman domination. 



We may collect from the Pandects that the 
jurists, fix)m the works of whom they are composed, 
considered man in a threefold view; as an animal, i. e. 
a sensitive creature, as a being endowed with reason 
(particeps rationis^), and as a member of a particular 
society. 

Considered in the first light, he was subject to 
the ''jus naturale," the "jus" "quod natura omnia 
animalia docuit'/' Ulpian tells us that he means by 
this rule, the law that all bdngs capable of pleasure 
and pain obey, submission to which is not a lesson 
of reason, but the dictate of instinct and the condi- 
tion of their existence'. As a rational being, a mem- 

^ Cioero, Ik Legtbtu^ i. § i. The Sfcoici called these t& rp&ra 
* Siuffes, VoL y. p. I. seq. Op. om- Jrard ^^nr. Aul. G. Abetet AUieoB^ 
mtk, ed. Parifl. I4. c. 5. " Sic est faciendum at oon- 
' 80 our great metaphyriciMi : tra uniyenam nataram nihil oonten- 
*' Mankind has varioiia inatincte and damns et eft tamen oonsenratA pro- 
principles of action, as hrute creaturtt priam seqnamur." Cic. De Off* i. 3^. 
Kaive, some leading most directly to " Qoid enim aliud est natura quam 
the good of the commnnity, and some Deus et divina ratio toti mundo et 
most directly to private good." But- partibus (jus inserta." Seneca^ JkBen, 
ler, Prrface to Semums, p. 14. . lib, 4* o. 7> A carious proof of the 
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ber of the great &mily of the human race, and framed 
to hold some communion with those who share the 
same nature as himself, he is subject to another law^ 
''quo gentes humansB utuntur ^/' that is, the law with- 
out which the intercourse between human beings not 
adjiowledging any common superior, and therefore 
between independent states, could not be carried on*. 
When the elements of discord that are kneaded up 
in our nature obtain the ascendancy, recourse is had 
to the jus gentium, often variously modified, to 
palliate the consequences of such a state of things, 
and to prevent the total disruption of all the ties 
that bind human creatures to each other, to teach 
men (as it has been happily expressed) "insanire 
cum ratione." From the "jus gentium" also flow a 
vast number of contracts essential to human inter- 
course— "ut emptio venditio," "locatio conductio',** 
"societas," " depositum,** "mutuum,*' "et alii innu- 
merabiles." 

Lastly, as the citizen of a particular state, man 
is subject to the law established in that community, 
by which positive and arbitrary rules are laid down, 
and in the phrase of the Pandects the rules of 



Stoioal tbaoiy is to be found n. 9. % etaiae. 

I. 11: *' Com arietes yel bovee 00m- ^ U, i. x. | 3. ''"Emo desoendit 

miiiBsent et alter alteram occidit, maris atque femiiUB coignnetio quam 

Qnintas Enniiu distinxit nt nquidem noe matrimoniam appellamiu^ hino 

ii periiseet qui aggresauB erat ceesaret liberomm prooreatiO| hino eduoatioy" 

actio, fi 18 qui non proTocayerat, oom- &c. 

peteret actio, "&o. Seeabothedistino- ' U. i. r. 9. " Qaod yero nataraUs 

tion between matter and form, n. 39. ratio inter omnea hominea oonstitoit 

78.4. "£a materia potentiftviota nun- id apud onmea peneque coatoditor 

quam yires ejns effiigiant»'' explaining yocatnrqne jus gentiam quasi quo 

why ''argentum" in a will included jure omnes gentes utontnr." 

plate, but ^'mannor** did not induda ' IntL i. a. | 3 ; E. i . i. 5. 
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the ju8 gentium are varied; sometimes abridged, 
Bometimes relaxed, sometimes made more com- 
prehensive, in short to the ''jus proprium cujusque 
-civitatis/' 

As instances where the positive law defines 
while it enforces the law of nature, we may appeal 
.to the law regulating the relation of guardian and 
ward^ That the guardian shall watch over the in* 
terests of his ward is part of the law of nature. 
The precise limit of his responsibility is fixed by the 
civil law. That the borrower should take due care 
of the thing confided to him' is a precept of the 
law of nature enforced by the civil law. Again, 
the law of nature requires the parent to provide for 
his children; and, on the other hand, the law of 
jiature allows a man to dispose of what belongs to 
him. To reconcile these two principles is the busi- 
ness of positive law. 

The "jus civile" is again divided into written 
law, that is, law formally promulgated by the legis- 
lative authority; and imwritten law, that is, law 
/'quod sine scripto venit,'' not originally sanctioned 
by formal promulgation in an edict, but the growth 
of custom arising firom the interpretation of learned 
men; "jus quod sine scripto venit compositum a 
prudentibuSy" and which has become by tacit consent 
incorporated with jurisprudence'. 

A law may be considered either separately, or 
with reference to other laws, or with reference to 



1 n. 37. 3. I. * InH. 3. 15. 3. obeervmU) velnt tadta dyiiim oonyeii- 
' "£a quB longi oonsuetadine tio, non minus quftm ea qnn scripta 
oomprobata sunt ac per annos plurimos mini jura Berrantur." H. 1 . 3. 35, 
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what it enjoins or forbids, or with reference to the 
persons subject to its control. 

A law' considered abstractedly from other laws 
has the effect of annulling what is contrary to its 
behest, whether the letter or the meaning of the law 
be violated, and this whether a clause making an 
act it forbids null be annexed to it or not; and as 
the principal act is null, so is the accessory', and all 
intended for its support or corroboration, as the 
suretyship or pledge intended to enforce an unlawful 
contract. 

An exception to this rule exists where the legis- 
lature has actually provided a remedy against the 
act it discountenances. For if the act was ''ipso 
jure'* null, the remedy would be superfluous, e. g. 
the ''senatus consultum Yelleianum" prohibited wo- 
men from becoming sureties. But the suretydiip 
was not a nullity, as the senatus consultum had pro- 
vided the woman so bound with an '' exceptio,'' 
which, if she pleased, she might employ. 

So the ''senatus consultum Macedonianum'' can* 
celled' the debt of any money borrowed from an 
usurer by a "filius &milias^" "expectata patris 
morte,'' but if he chose when a "pater fanulias^'' 
to pay the money, it could not be recovered. Again, 
it may be asked^ how fistr a law may be set aside 

^ Cod. I 5. h. i. opens hot! nimaationeni ezwqiwr 

t « Cum prmoipalis cauw non con- quidam putant non valere paotionem^ 

■btit no ea quidem qnn aequuntor qvaa in eft re pnatoris imperium tot- 

looom habent.*' II. 50. 17. 119. setnr. Labeo autem diBtingait at ai 

' n. 14. 6. I. ez re famiUari operia novi nnnciatio 

^ n. 13. 6. 40. fit lioeat paoisci, si de republic^ non. 

' The principle is explained in this lioeat> qnn distinctio vera est" 

law, n. 3. 14. 7. 14. "SipaciBcar ne 
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by the consent of him whom it was enacted to pro- 
tect. The answer is given by distinguishing be- 
tween jus publicum, laws for a public, and laws for 
a private object. The law belonging to the first 
dass could not be waved, "Jus enim publicum 
privatorum pactis inmiutari non potest ^" For in- 
stance, an agreement to wave the defence of a 
''dolus mains'' was nujgatory. But the benefit of 
a law belonging to the second dass might be aban- 
doned, '' Quisque enim potest renimdari juri pro se 
introducto." 

This latter rule however was not applied in cer* 
tain cases where it was the object of the legislature 
to take care that certain classes of persons should 
not have it in their power to injure themselves, 
e. g. women in what related to their dower, wards, 
minors, and prodigals'. 

Another question^ on this head is, if an act ia 
absolutely null when the law inflicts a punishment 
on the person committing it. It has been argued, 
on the authority of a text of Papinian^, that in such 
a case the act punished was valid ; but the sounder 
view seems to be that it was not. First, because 
there are many examples of different punishments 
inflicted for the same offence, e.g. the thief was 
liable civilly "in duplum," or "actione furti,'* "in 

^ n. 3. 14. 38; and wiih regard to potest float nee pro furioso." U. 45* 

an agreement to waive the benefit i. 6. 

of the Falcidian Law, H. 35. s. 15. ' Example! of merely penal laws 

§ I. among the Bomana. XJlpian, Froff' 

' "Is col bonis interdictum est mmt. tit. i. princlp. and §| foil, 

stipnlando sibi acquirit, tradere vero ^ H. 48. 19. 41. ''Kec sane yeri- 

Tel promittendo obligari non potest^ et simile est delictmn lumm el^em lege 

ideo nee fidejussor pro eo intervenire Tariis iBstimationibas ooerceri/* 
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quadruplum f the '^ raplnse reus/ besides the quad* 
raplum he was obliged to restore, was punished by 
the Julian laws, "de vi publidl et private.'* Secondly, 
it is a general rule that one general action^ does not 
destroy another for the same thing. Thirdly, the 
nullity of the act can hardly be called a '^pcena,'' 
but merely leaves matters as they were before the 
act was done; and this gets rid of the objection 
which rests on the passage of Papinian cited above; 
and lastly, it may be remarked, that the object of 
the legislature being to prevent the act, that object 
is better attained by making it altogether as if it 
had never happened, than by allowing it to exist, 
while the doer is punished. 

Another important division was that of jus 
piAlicum* and jus privatum. Ulpian says the ''jus 
pubHcum'' lay ''in sacris, saceidotibus, magistrati- 
bus.'' The parts of it were in his day, the jus pon- 
tificum, jus augunmi, jus flaminum, jus senatorium, 
the law of wills. It concerns the relation of the 
citizen to the state, and its institutions and policy. 
Privatum "quod respicit ad statum et ad utilitatem 
singulorum'.'' 

' "XanquAin actional pnesertim Obaerr. lib. 97. 36. e.g. under the 

pcsnalee de el^em re conearrentes alia republic the Valerian and Ponrian 

aliam ocnuramit.'' H. 50. 17. 150. t&. Law, the Laws regulating the dlTision 

130. n. 47. 8. 9. 1 1 : 47. 9. ttlt./9Uf. of the people mto tribes, ourue, dasses 

de Ohlig. 5. de yi bon. rapt. and centuries, the laws concerning the 

* Pliny, lib. 8. Fpitt, ad Aritkh comitia. Polybius, 6. 11— 18. Tao. 

%em. n. 1. 9 ; n. i. 7, 1 16 — § 34. In. Ann, i. c. 1, Hugo, Lehrlmch, p. 530. 

10 — 31. Cujacius, Vol. m. p. 783. * Cujac. M iupr, H. i. § a. 
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CUSTOM'. 

The Bomans defined custom '^jus moribus con- 
stitutum«'' Consuetudinary law, according to their 
doctrine, indicated the tacit consent in its &vour of 
the people among whom it was established, and was 
as binding therefore as written law, '* Veluti tacita 
civium conventio non minus quam ea qusB scripta 
sunt jura servant in ea qu89 longd, consuetudine 
comprobata sunt." But where a custom, introduced, 
erroneously, had obtained the power of law, the 
parity of reason or principle of analogy did not 
apply '^ quod non ratione introductum sed errora 
primum deinde consuetudine obtentum est, in aliis 
similibus non obtinet." 

Ulpian lays it down that in examining the va- 
lidity of a custom it is most important to consider 
whether it had been established after litigation* 
'^ An etiam contradicto aliquando judicio confirmata 
sit" The word "etiam" is important, as it shews 

.' ^ Suaraz, Vol. vi. lib. 7. Hogo» siitiittim." "Optima l^gum interpres 

Lekrbud^ «<L 9. p. 366. IntL 1. 1. n. ooiuraetado." H. r. 3. 37. 
X. 9. I. 3. For an aoooont of the influence of 

"Morel sunt tacitos conaeDBiu consuetadinary I<aw in Rome gee 

populi longi oonraetadine invetera- Tadtas, whom I "dare be bold" to 

tuB." Ulp. Frag, § 4. U. 3. i. ; H. think a better teacher than Yioo^ or 

X. 3. 35. " Sed et ea qn» longft con- Niebuhr, who has oopied him. Ann. 

■uetndine oomprobata sunt ao per 8. 36. "Earea admonet at de prin- 

plurimoe annoe obseryata yelnt tacita djpuB joriB et qoibus modis ad banc 

oivinm oonyentio non minuB quam ea multitndinem infinitam ac varietatem 

qua Bcripta sunt jura Berrantur." l^gnm penrentum sit altiuB diBBeram.** 

32. h. t. " De quibuB causift BcriptiB Ac. H. h. t. 34. 
legibuB non utimurid custodireopoitet Entick v. Canington, one of the few 

quod mbribuB et conBuetudine indue* judgmente on a great question in our 

tum est." Beports that a Jurist may read with- 

n. 4. 39. " Inveterata consuetudo out a blush. Wilson, RiporU, Vol. n. 

pro lege non immerito custoditur, et P* 975- 
hoc est jus quod dicitur moribus con- 
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that a custom might be valid if it had never been 
questioned, though if confirmed after dispute it was 
less vulnerable. 

It was this principle* that enforced precedent and 
made " rerum perpetuo similiter judicatarum aucto- 
jitatem/' equivalent to law in doubtful cases^ But 
the " consuetudo" must be " diutuma/' " per annos 
plurimos observata'." The precise time is not fixed 
in the Pandects, and therefore the interpreters infer 
that it was left to the decision of the judge. *' Cum 
dicit tempus nee adjicit diem sine dubio ostendit 
esse in judicantis potestate quem diem prsBstiterit/* 
All things "moris et consuetudinis" were always 
taken to be included in contracts "bonsa fidei," 
though not specially mentioned. The law estabUsh- 
ing this doctrine is a very pregnant one, and if 
firom any hitherto inactive cause the judicial mind 
should expand and become less dark among us, will 
perhaps even in our courts be referred to by remote 
posterity with great advantage*. 

It is seldom that the maxims, ^'SpeciaUa sem- 
per generalibus inesse*," or " In toto partem conti- 
neri*," are applicable to consuetudinary law. The 
maxim "In toto jure generi per speciem derogari^" 
is generally the rule for its construction, 

^ n. h. t. 38. 50. 17. 207. " "Bob ju- sint et confluetadinis inbonsBfideijiidi- 

dicftta pro veritate acoipitur." H. 42. ciis debent venire." II. ai. i. 31. § ao. 

1.56; 3«. 38.§*- « n. 50. 17. 147- 

» 33. h.t. • n. 50. 17. 113. 

■ 35. h. t. 7 ««A jare scripto BomaDO ma- 

4 <'Qaia assidua est duplse stipu- tuamnr (inquit MoUxubub) quod et 

latio idcirco placait etiam ex empto equitati consonum, et negocio de 

m posse ei daplam yenditor manci- quo agitur aptnm congruumque in* 

pii noD caveat ; ea enim quse moris veoitur : non qu6d unquam fuerimus 

3 
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^' Bectissime receptum estV* says Julian, "ut 
leges non solum suffragio legislatoris, sed etiam tacito 
consensu omnium, per desuetudinem abrogantur." 
This law is directly contradicted by a law of Con- 
stantine, cited in the Code*. Various attempts have 
been made' to reconcile these contradictory enact- 
ments, the more remarkable as the barbarous inter- 
polation, ''suffiugio legislatoris,'' in the first seems to 
shew that this insertion of the republican argument 
was intentional The true solution of the difficulty 
is to be found in the inability of Justinian's venal 
lawyers to execute the mighty task they had under* 
taken, and to deal with the materials which the 
great jurists, from whose works the Digest was 
taken, had supplied. We are obliged to them, how- 
ever, for their inconsistency in quoting a passage so 
strongly proving the liberal and masculine spirit 
which, while all around them was degraded, upheld 
the jurists of the empire*. 



•abditi JostmiAiio magno ant saooea- 
BoriboB ejus ; sed quia jus illo auctore 
a sapientiBsimu yiris ordmatum, tarn 
wt equuni, rationabile, et undeqnaque 
abeolutum, ut omnium fer^ chriatiana- 
rum gentium usu et approbatione 
commune sit effectum." Tit. du Fief 9, 
proem, n. no. MolinsBua. 

1 n. 50. 17. 80. 

"Beceptum est*' is the common 
expression for consuetudinary law, 
whether established by popular usage, 
or the opinion of jurists: "quia re- 
ceptum est,'* n. 5. I. I a. § a, " mori- 
bos inter nos receptum est ne inter 
Tirum et uxorem donationes vale- 
rent," n. 34. 1. I. "cum jus potesta- 
tis moribus sit receptum,** II. 1.6. 8. 



So the " bonis interdicere,'* II. 37. 10. 

4. § 7; "Pupillaris substitutio," n. 
38. 6. 3. So 33. 3. 8, "moribus in- 
troductum.** So "jure dvili recep- 
tum.** Gains, 3. 4. 3. Zimmem, i. 5. 

5. Compare U. 50. 17. 161, with r. 
3. 3. § 5. n. "receptum est quicquid 
» prudentibus probatum.** Festus. 

1 L. 33. h. t. 

^ L. 3. Cod. h. t. " Consuetudinis 
usnsque longnvi non vilis anctoritas 
est, sed non usque adeo sui Talitura 
memento, ut rationem Tincat »ut 
legem.*' 

* Donellus, Ccmm, I. c. 10. Yan- 
gerow, I. 38. Puchta, Qm, R. 81. 

^ To this proof of their superiority 
let me add the law (so opposite in its 
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Some eminent writers in Germany have conde- 
scended to flatter the prejudices of the absolute 
governments under which it was their misfortune to 
live by arguing against codification, and representing 
man as the mere creature of instinct, incapable of 
constructing for himself a rational system of legis- 
lation. The head of this school, which has been 
refuted not by reasoning only, but by practice and 
experience, was Savigny. According to lis argu- 
ment, and that of his followers, the practice of tor- 
ture to extort confession as it existed among conti- 
nental nations, or of pressing to death as it existed 
a quarter of a century ago in our own, ought to be 
respected as a proof of the ''internal Hfe" and 
"consciousness of a people*." Now in the first place, 
to explain the origin of a law is in no way to pro- 
nounce an opinion on its justice. In the second 
place, the notion of right and justice cannot be de- 
duced from history and experience, because that 
experience is contradictory. As human laws have 
varied on the most important matters among the 
most civilized nations, it is clear, that it is not to 
them that we can appeal for the invariable standard 
of what is right. 

Lastly, if positive law be taken as the crite- 
rion of excellence, it must be assumed that man- 

langnage to the doctrine of onr ihip- Nova metkodua dUeenda jurisprudm- 

money and prerog»tiTe jndgea), "non iioB ; ft&d he quotes examples of the 

puto deliDquere eum qui in dubiie sufferen in such a cause, Valla, Bamus, 

qusestionibaB contra fiscum fiiMnle re- Galilei, Des Cartes, Harvey. He 

sponderii." TL 49. 14. 10. would have added Tnrgot, Romilly, 

^ ** There are people who hate every and many others to the list, if he had 

man who endeavours to improve any Hved later, 
thing/'* says Leibnitz in his treatise 

3—2 
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kind has attained the utmost possible limit of per- 
fection. 

EQUITY'. 

The principles of equity are those to which the 
judge must have recourse for the decision of every 
question and the solution of every doubt. "Whether 
the matter at issue be great or small, whether it con- 
cern the life of a citizen, or a point of merely tech- 
nical procedure, every decision that is hostile to the 
principles of equity, that cancels the "vinculum 
sequitatis*," to use the emphatic words of Papinian, 
is an unjust decision. To the immutability of her 
everlasting decrees all positive rules must be sub- 
ordinate. If, as in the case put in the Pandects, 
the letter of the law be rigorously upheld, it must 
be upheld because equity^ requires it ; if a defect 
in the law is to be supplied, (as in another case*, 
registered in the same immortal page,) it must be 
in obedience to the same grand and all-pervading 
principle, ''In omnibus quidem, maxime tamen in 
jure, aequitas spectanda est*;'' over all cases and per- 
sons that supremacy is complete. 

Little could those great lights of jurisprudence 

^ "Servare equitatem quse est ^ U. 39. 3. 2. § 5 : " Haec sequitM 

juBtitiiB maxime propria." Cic. De suggerit etsi jure deficiamur." 

Off. I. 19. ^ " Premier objet da legialateor, 

' "Naturalifl obligatio ut pecunuB d^positaire de son esprit, oompagne 

numeratione ita justo pacto vel jure- inseparable de la loi, T^uit^ ne peut 

jurando ipso yaxe tollitur quod yincu- jamais dtre contraire k la loi m^me. 

lum s^uitatis quo solo sustinebatur Tout ce qui blesse cette ^quit^, verita- 

conventioniB squitate dissolvitur." ble source de toutes les lois, ne r^siste 

* n. 40. 9. 3. la. § I : " Quod qui- pas moins h la justice." D'Aguesseau, 

dem per quam dunim est, sed ita lex (Euvret, Vol. f . p. 138. 
scripta est " 
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imagine that the time would come when a nation 
arrogating to itself exclusively the name of "prac- 
tical," obstinately shutting its eyes and closing its 
ears to their admirable lessons, would establish courts 
to administer justice on principles ostentatiously and 
professedly hostile to equity, disclaiming all sense of 
her suggestions, and shaking off all notions of her 
summons — courts clinging to the dregs and refuse of 
barbarous legislation, in which the suitor, the case of 
whom in a court of equity was too clear and plain 
even for chicane itself to dispute, was defeated as a 
matter of course*. Equally strange to them would 
have been the meaning annexed by that nation to the 
word equity, and the narrow, technical, harsh, con- 
tradictory, confused, pettifogging, vexatious doctrines 
which under that name had been used to foment 
litigation, and to take away the property, the liberty, 
and in many cases the reason, of the miserable suitors 
who bad been tortured into an appeal to it. This 
assuredly was not the beneficent and healing prin- 
ciple invoked by Paulus when he wrote the sentence 
I have quoted. No proceeding Uke that which ex- 
hausted the patience even of such an age as that of 
the Regency of George IV. was present to the mind 
of Cicero, when in his panegyric on the great lawyer 
of the Republic, he told the last of Roman senators, 
"admirabilem Servii Sulpitii in legibus cequitate 
interpretandis scientiam fuisse ait; cum non magis 

^ How could any enlightened no- was sanctioned by sworn judges on 

tions of jurisprudence, or of equity, the bench ! Where is the law that 

the soul of law, prevail in a country on such a principle might not be set 

where such a device " in fraudem le- aside by judges sworn to administer 

gis/' as that of common recoveries, justice according to its provisions ? 
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juris quam justitiae consultus esset^ et jus civile ad 
cequitatem referretS" or when he defined law to be 
^'sequiias constituta iis qui ejusdem civitatis sunt 
ad res suas obtinendas^" 

In all sciences there are certain first principles 
which are the basis of those who reason on them; 
and as in mathematics the common principles on 
which astronomy, mechanics, perspective, rest, are to 
be found in geometry, to which an appeal must 
always be made, so in arguments which arise on 
positive law, and in the discussion of particular 
cases, recourse must always be had to the principles 
of equity. Man has no more power over them than 
he has over the properties of the circle or the squared 
Notwithstanding the sophistry of one or two great 
writers, and the foolish commentaries of modem 
sciolists, such principles exist in jurisprudence as 
well as in other sciences; and it follows that there 
are two kinds of laws, one subject to change, the 
other immutable. Such, for instance, are the rules 
laid down by Ulpian: "Honeste vivere, alteram 
non Isedere, jus suum cuique tribuere;" and so with 
regard to the questions that arise from particular 
facts, some are evident and easy, others obscure, 
perplexed, and difficult. Now though the laws I 
have cited are immoveable, to which others might 
be added, and such as no time, or place, or event 
can alter, there depend on them others liable to flue- 

^ Cicero, Philipp, 9, natur& tarpia simt quiedam ciyiliter, 

* Cioero, Top, 7. et quasi more civitatis." So Lord Coke 

* In conformity with this doctrine says truly: "Things of the highest 
of all jurists and philosophers, Ulpian criminality are sometimes of the least 
says, n. 50. 16. 42 : "Probra quscdam disgrace." 
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tuation, and varying with the course of human 
necessities^ which make the application of eternal 
law different in different ages and nations. Society 
would perish as well in China as in France, if it were 
declared to be law that men ought to do all the 
injury possible to each other, to lead infamous lives, 
to give no man his due, and in all cases to prefer 
the interest of the individual to that of the common 
weal. But whether a contract shall be committed 
to writing before it can be enforced in a court of 
justice^ whether a will shall be attested by two only 
or by a greater number of witnesses, whether a 
prescriptive right shall be established after a period 
of ten, twenty, or thirty years, these are matters on 
which natural justice does not pronounce, and which 
may be variously determined according to the policy 
of the legislator and the evils against which it is 
most essential for him to protect his fellow-citizens. 
Yet the eternal principle remains, whether the in- 
terpretation be lax or strict, whether the law be 
gentle or severe, whether its operation in this par- 
ticular case be on the side of human sympathy,* 
or opposed to it, that what is equitable can never 
break in upon the rules of justice, and that what is 
just never can break in upon the rules of equity. 
The extracts cited, below from passages scattered 
through the Digest shew the Roman jurists' notion 
of equity '. 

^ n. 33. xo. I. § 1. summam deaderat.** 

"Potentior est qnam vox mens di« • 4. 4. § i. "Non semper autem ea 

centis." qiue cam miDoribiiB geruntur, rescin- 

27. 1. 73. § 1, cit. infra, denda sunt. Sed ad bonum et sequum 

16. 3. 31. § 2. "Bona fides que redigenda sunt." &c. 

in oontractibns exigitur soquitatem 
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LEGAL INTERPRETATION. 

This topic naturally leads to the rules of legal 
interpretation. The gradual moulding and develop- 
ment of law, or as the French call it "jurisprudence'/' 
was called by the Romans " interpretatio :" the result 
sometimes of opinions elicited by particular applica- 
tion and sometimes of discussion" on disputed points. 
Thus the "usucapion" of the "bonsBfidei" possessor, 
the law of servitudes given to the "usucapio" of 
two years for houses, and several " legis actiones/' 
were established. In every civilized country there 
will arise, generated from traditional usage and judi- 
cial construction, and general opinion, rules that float 
in the atmosphere of its tribunals, and which modify, 
circumscribe, or supply the place of positive legislation. 



n. 39. 3. 9. § 5. "HiBc sequitas 
suggerit etsi jure deficiamur." 

II. 5. 3. 40. cit. supra. 

41. I. 7. § 5. "StrictA ratione," 
&c. "Sed vix est ut id obtineat." 50. 
17. 192. § I. 

' " In re dubift benigniorem ioterpre- 
tationem sequi non minus justius 
est quam tutius." 108 eod. 

"Rapienda oocasio est qua pne- 
beat benignius responsum." 

17. 1. 99. § 4. ** De bon& fide agitur 
cui non congruit de apicibus juris 
disputare." 50. 17. 90. 

"In omnibus, maxime tamen in 
jure, sequitas spectanda est." 

" Hoc naturA lequum est neroinem 
cum alterius damno fieri locupletio- 
rem." IL 12. 6. 14. 

" Si licet hoc jure contingat, tamen 
squitas dictat judicium se dari." n. 

15. I. 32. 
^ Portalis, i>wcour« Zoc/^, Vol. i. p. 



258. Domat. Vol. i. p. 86. 

« Cic. de Or, i. 45. 

" Herennius Modestinus et notando 
et disputando bene et optimft ratione 
decrevit." 11. 50. 4. 26. "Scaevola 
respondit et in disputando adjiciebat." 
n. 38. 2. 19. So we find the expres- 
sions " placet," "magis placuit," "du- 
dum placuit," "post magnas varie- 
tates obtinuit/' "hoc jure utimur," 
" inter omnes constat." The Twelve 
Tables were at first the framework of 
these elucidations, " His legibus latis," 
says PomponiuR, after a narrative for 
which it is perverseness itself to sub- 
stitute the scheme of an inhabitant of 
Berlin or Jena in the 19th century — 
"coepit, ut naturaliter evenire solet, 
ut interpretatio des|deraret pruden- 
tium auctoritatem, necessariamque 
disputationem fori." n. i. 3. 5. 

3 Gains, Jnsl, 2. 43. 
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To provide for every case that can possibly occur in the 
infinite variety of human affairs, is not only a vain, 
but, as the example of our statutes shews, a most 
mischievous and preposterous attempt, indicating 
complete ignorance of all that ought to be present 
to the mind of a legislator. When the legislator 
has laid down general rules, has contracted within 
certain limits the range of judicial interpretation, and 
has laid down in his code the clearly-defined text, 
to which every citizen in an ordinary case may apply 
for information as to his rights, his obligations, the 
course to be taken to obtain redress when he is 
wronged, and the liabilities to which he exposes him- 
self by violating the rights of others, he has fiilfilled 
his task '. " Neque leges, neque senatus consulta ita 
scribi possunt, ut omnes casus quandoque inciderint 
comprehendantur, sed sufficit ea quae plerumque ac- 
cidunt contineri/' 

The first division of rules is into those inspired 
by natural, and those dictated by positive law; 
those which are established because they are right, 
and those which are right because they are esta- 
blished*. That the keeper of a deposit should restore 
it belongs to the first, that a certain form should be 
observed to make a will or a donation valid belongs 
to the second class. All rules, whether natural or 

, * n. 1. 3. 10. And again, "Nonpoe- " Novercae et aponsaB personiB 

sunt omnes articuli singulatim aut legi- oraiBss sunt sententift tamen legis 

bus aut senatus consoltis com prebendi. oontinentur." H. 48. 9. 3. 

Sed cum in aliquft causft sententia eo- * " Furtum, adulterium naturft tur- 

mm manifesta est, is qui jurisdictioni pe est, euimTero tutelse damnari, hoc 

pnsest ad timilia procedere et ita jus non naturft probrum est, sed more civi- 

dicere debet.'' 12 ib, tatis, nee enim naturft turpe est, quod 

" Ruperit " includes *' comiperit." potest in hominem idoneum incidere." 

n. 9. 2. 13. n. 50. 16. 42. 
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arbitrary, may again be divided into those which 
apply to all matters, those which apply to most, but 
not to all, and those which are limited to one, and 
have no relation to any other head of jurisprudence. 
The rule that equity is to be followed, is an example 
of the first class ; that an agreement between two per- 
sons is a law to the contracting parties, is an example 
of the second, since it does not prevail in the case 
of wills'; and that a contract of sale may be set 
aside on the ground that one of the parties to it has 
been injured to an amount exceeding half the just 
value, is an example of the third. 

No rule has any power on matters extrinsic to, 
or when distorted from, its proper spirit and applica- 
tion. '^Qu89 simul in aliquo vitiata est perdit offi- 
cium suum*" are the words of Paulus, meaning not 
that the rule itself is impaired, but that if any cir- 
cumstance is wanting to justify its application, " simul 
in aliquo vitiata est,'' its fimctions are at an end, 
"perdit officium suum." The fault is not in the 
rule ; it is not vicious, for then it would be a rule 
no longer, but vitiated by an improper use*. 

Thus in the case put n. 28. 13. the testator by 
his will ordained, his wife being with child at the 
time of his death, that the child, if a boy, should 
have two-thirds of his fortune, and the mother one- 
third; and if a girl, that she should have a third, 
and his widow the rest. The widow brought forth a 
boy and a girl. There by a rigorous interpretation the 



^ Domat. I. 78. illufltratioii of this was the argument 

* n. 50. 161. § I. from a eertiorari in Mr Fox's East 

* A memorable and characteristic India Bill. 
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mother would lose all share in the succession, as the 
event in which it was given to her did not take place. 
But by an equitable construction (humanitate sug- 
gerente) the estate was divided into seven parts, of 
which the son had four, the mother two, and the 
daughter one, ''licet subtili juris regulss conveniebat 
ruptum fieri testamentum." 

The necessity for interpretation arises when the 
law, from a defective expression, is ambiguous or ob- 
scure; for, as a general rule, the maxim applies 
"quum in verbis nulla ambiguitas est non debet 
admitti voluntatis quaestio^" But there is another 
case when interpretation is necessary, that is, when 
the sense of the law, however manifest, would, if 
applied indiscriminately, lead to unjust and shocking 
consequences*. For instance, the ''senatus consultum 
de petitione haereditatis" provided that the possessor 
of an inheritance to which he was not entitled should, 
after the suit began against him, restore every thing 
as it was at the time the suit was instituted, to 
the owner*. The strict construction of this rule 
would make him liable for animals that might 
happen to die during its continuance. But this Pau- 
lus denies: "nee enim debet possessor aut mortali- 
tatem prsestare aut propter metum hujus periculi 
temere jus indefensum relinquere*." 

* "Ut ait PediuB, quotieB lege all- "Nam ad ea potim optari debet jus 

quid Tinum vel alteram introductum qon et penona et facile quam que 

est bona oocasio eat csetera qutd perraro evenimit.** 8 eod. "Juranon 

tendnnt ad eaodem utilitatem vel in singnlaa penonas sed generaliter 

interpretatione vel oerte jmisdictione constitiiuntur.*" 

Bappleri." 13 eod. See 4 eod. "Ex * IT. i. 3. 

Yaa quae fort^ uno aliquocasn accidere ' n. 5. 3. 95. § 5. § 7. 

poonnt jura non oonstituuntur." 5 eod. * Eod. tit. 4a 
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So if a debtor had been guilty* of "mora," he 
was liable for the thing due, though it might have 
ceased to exist. Strictly taken this rule would make 
him liable, if the "mora" had ever been incurred — 
though he had purged the " mora" by a subsequent 
offer to the creditor. Celsus denies that in such a case 
he is to be held responsible : " Celsus scribit eum qui 
moram fecerit in solvendo Sticho quem promiserat 
posse emendare earn moram postea offerendo — 
esse enim hanc qusestionem de aequo et bono in quo 
genere plerumque sub auctoritate juris scientiae pemi- 
ciose erratur*." The true principle is that no rule 
must be looked upon by itself, but as part of a great 
whole, and therefore the interpretation of it demands 
an inquiry whether it is not limited by other rules. 
As all justice partakes of a common essence, and 
therefore never can thwart, obstruct, or contradict 
justice, any more than truth can be opposed to truth, 
and every rule must be founded on justice, every one 
must, have fixed and appropriate limits assigned by 
that universal reason on which all depend. The 
knowledge of this equity and the comprehension of 
its spirit, is the true basis of all legal interpretation. 

EXAMPLES OF RESTRICTIVE INTERPRETATION. 

Instances of the restrictive interpretation, besides 
those cited above, are to be found in the law pro- 
viding the libertus shall not be liable to the penal- 

1 " Si pOBt moram promLssoris bona tur fecisse qui litigare maluit quam 
decesserintten^urnihilo minus perinde restituere." II. 45. 1. 82. and 93. t&. 
ac si homo vivcret, ethic moram vide- ' II. 45. i. § 3. 
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ties of suing his patron — if he repent and abandon 
the action^ if the patron though summoned does not 
appear, or if the proceedings have been instituted 
with the patron's assent — ^all these, though not speci- 
fied in the edict, are to be considered as good grounds 
of defence'. So a widow was forbidden to marry for 
a certain time after her husband's death. The object 
was to prevent doubt as to the offspring. Therefore 
if she was delivered of a child after her husband's 
death within the time fixed by law, she might marry 
again immediately*. 

For the sake of the person (alimentarius) to 
whom what was necessary for support or nourish- 
ment had been left, an edict forbad an arrangement 
(alinientorum transactio) by which for the sake of a 
little present advantage (modico prsesente) he might 
be deprived of it, unless with the Praetor's sanction* 
A question arose whether an arrangement that what 
was due at the end of the year should be paid at the 
beginning, or what was due yearly should be given 
monthly, was valid without the Praetor's authority, 
and Ulpian held that it was " quia meliorem^ condi- 
tionem suam alimentarius tali transactione facit*;" 
and the purpose of the legislator was accomplished. 

EXTENSIVE INTERPRETATION. 

The extensive interpretation is that which includes 
cases that the letter of the law strictly taken would 
not comprehend — on the principle that wliat is done 

> n. 7. I. II. See also i. 15. 8. 6. ' H. 2. 15. 8. § 6. 

and 48. 3. 2. § I. ^ n. 37. 14. 6. § 7, Compare L. 

"U. 3. 2. ii.«. 15 eod. 17.1.54. 47. 3- 2- 
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*'in fraudem legis* " ought to be considered as done 
'* contra legem," and that he acts " in fraudem legis " 
"qui salvis verbis legis sententiam ejus circumvenit," 
or in the words of Ulpian, " fraus legi fit ubi quod 
fieri noluit, fieri autem non vetuit, id fit — et quod 
distat priTov diro Siavolai (dictum a sententi^) hoc dis- 
tat fraus ab eo quod contra legem fit." 

Perhaps, however, the most striking instance of 
the application of this branch of the doctrine we are 
considering, is to be found in the rule of analogy of 
which we know the Boman jurists to have made 
such frequent use, as for instance, in producing so 
great a number of "actiones utiles;" and a little re- 
flection will shew us that the employment of this 
principle does necessarily flow from the maxim quoted 
before, that to provide by name for every special 
emergency is a task beyond the compass of human 
legislation, whence the rule "ad similia procedere 
atque ita jus dicere" follows as a corollary. By this 
however is not meant a similarity of reason, but a 
similarity of fisict, where the same reason is appli- 
cable; and in the words of the law commented on 
before, " ad eandem utilitatem." 

It is important to bear in mind that no argument 
from analogy can prevail in cases of " Privilegia" and 
"jura singularia," inasmuch as "quod contra ra- 
tionem juris receptum est non est producendum ad 
consequentias." 

The maxim so frequently quoted, "Cessante 
ratione legis, cessat lex ipsa," is not in the full sense 

^ I. 3. 99. and 30. bum fere omDes veteres sic intelleze- 

" "Inquit lex rnperit, rupisse Ter- runt> comiperit," H. 9. 2, 13. 
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tenable. Law is binding not from the reason by 
which it is justified, but from the authority by which 
it is established. The Roman law says, "nihil tarn 
naturale est quam eo genere quidque dissolvere quo 
coUigatum est^'' 

Grotius- asserts the principle, " cessante ratione, 
cessat lex/' if the sole cause of the law ceases for 
ever, the intention of the legislator exists no more, 
and the law has expired. This doctrine he supports' 
by a law often quoted. Thus he says, *'A11 laws 
grounded on a state of war cease without any formal 
repeal in peace." If however the cause is not abso- 
lutely and totally at an end, the question arises, 
whether to enforce it in the actual state of things 
would be incontestably at variance with the purpose 
of the legislator, in which the law has no more any 
binding power; and he appeals to the laws cited 
below*. For instance, he says the law forbids all 
citizens to mount the ramparts. A citizen never- 
theless whose house is near them, and who hears the 
enemy, is bound to mount them, if it will contribute 
to repel the enemy : even however if the law is not 
at open variance with the intention of the legislator, 
there may be a question whether it imposes a general 
rule for a general pbject, or whether it considers that 
done which has not been done. The law, to prevent 

^ II. 17. 50. 17. 39. apparet de quo sensit testator, qusro 

' TooUier, i. iii. Merlin, QMetUom quid sit juris. Bespondit, is datus est 

de droU. Tribwaal d^appd, § 5. Voet, quern dare se testator sensit : si id non 

tit. de Leg. § 43. Huber. eod. 9. apparet non jus deficit sed probatio. 

Grotios, lideifdinge Tot de ffol- Igitur neuter est tutor." 

landu^ GeUerthtyty B. z. decl. 3. § 23. ^ IL 40. 4. 19. II. I. 3. 39. 30. Axg. 

* 16. a. 30. "Duo sunt Titii, pater Tiraqueau, Indict. Pent. i. 130 — 178. 
et filius, datus est tutor Titius nee 
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bloodshed, forbids citizens to bear arms: this is 
binding on the most peaceable inhabitant. But if 
the law considers that done which has not actually- 
been done, e. g. when a person is obliged to marry 
a woman because two witnesses prove a promise, he 
who knows that no such promise has been in reality 
made, is not bound " in foro conscientiae," but upon 
all other persons what has taken place is binding*. 

It is a main rule of interpretation that the whole 
of a law should be considered, and the parts of it 
carefully collated with each other. "Incivile est 
nisi toiA lege perspect^ un& aliqu^ particul4 ejus 
propositi judicare vel respondere^." 

The "ratio legis," or final cause which has in- 
duced the legislature to enact the law, is a main 
ingredient of rational interpretation. A good ex- 
ample is furnished by Modestinus'. The Emperor 
Marcus had ordered that all lawfully chosen tutores 
who wished to excuse themselves from undertaking 
the office, should allege the grounds of their ex- 
emption before a competent judge within fifty days, 
if they lived in the same city with the judge or 
within a hundred miles of it ; that those at a greater 
distance should be allowed a day for every twenty 
miles of distance, and thirty days over. The result 
of a literal interpretation of this law would have 
been that a person living at the distance of one 
hundred and sixty miles from the spot, would have 
thirty-eight days only within which to prefer his 
claim*, and therefore would be in a worse condition 
than if he had lived on the spot ; in which case he 

^ Grotius, «6i sitpm. ' H. T. 3. 24. ' 11. 37. i. 13. * 8 for 160 ; 30 over. 
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would have had fifly days. Therefore Scaevola^ 
Paulus, and Ulpian, coryphaei legum, held that fifty 
days should be allowed in all cases, and should be 
added to the thirty which the law gave to those who 
lived at a distance^ and to the day for each twenty 
miles in such a case ; for, said they, '' etsi maxime 
verba legis hunc habeant intellectum tamen mens 
legislatoris aliud vult.'' 

There being in every law two things — ^the words 
used, and the signification those words were intended 
to convey — Celsus insists on the latter as the proper 
object of consideration : /' Scire leges non est verba 
earum tenere sed vim ac potestatem.'^ That it is not 
intended by this rule to enable the judge to play 
&nta8tic tricks in legislation, or to warp words from 
a meaning clear and unequivocal, is manifest from 
the law n. 40. 9. 12. § I, to which Ulpian after 
quoting it adds '^quod quidem perquam durum est— > 
sed ita lex scripta est^" 

The meaning of a doubtful law might be eluci-* 
dated by the language of the legislator in subse* 
quent or previous enactments ; " non est novum ut 
priores leges ad posteriores trahanturV' and " Pos- 
teriores leges ad priores pertinent nisi contrariae sint." 
Again, in cases of doubt custom and the received 
opinion "jus quo civitas retro in ejusmodi casibus 
usa ftdsset," and ''the rerum perpetuo similiter 



^ CervidinB ScsbtoIa. book, WBsie paper. 

Compare this with the dedeion * U. i. 3. ^6, ay, 98. Bouhier, 

which made the statute of neee, peimed, CotOAme de Bourgogne, 13 to 34. 

Lord Bacon telk us, with more care * "Optima lex qu» minimum relin- 

than any other Uw in the Statute- quit arbitrio jndicis. Optimus judex 

4 
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judicatarum auctoritas'* were established rules of 
interpretation*. 



EDIOTA. 

The simple rule which the Boman jurists followed, 
and which has prevailed in every country but our 
own, with regard to different actions^ and therefore 
different jurisdictions, was to consider the interest of 
the suitor^ the character in which he sued^ and the 
object he sought to attain. It never occurred to 
them that two sets of maxims, distinct from and 
even contradictory to each other, should govern the 
case according to the court in which the proceeding 
was carried on — ^that in one and the same state of 
&cts, one and the same object being sought^ a Court 
of Equity was bound to do one thing, and a Court 
of Law another; that there should be one set of 
courts "not made for a righteous man*," and an- 
other set intended for him, "ce qui determine la 
diversity des actions, c'est la competence des tri- 
bunaux, c*est I'objet auquel Taction se rapporte, 
c'est Teffet qu'on veut en tirer, c'est le firdt qu'on 
pretend en recueillir," said the illustrious D'Agues- 
seau^ 

The greater part of those subject to the Boman 
sway from the close of the second Pimic war, indeed 

qal mmimmn sibl.*' Baoon, Ik Aug. ' The ipsiasima verba of Lord Eldon 

Sei. I. c. 3. in Cholmondeley v. Clinton, Btigh'a 

* n. eod. 37, 38. "Optima inter- Eeporta, Vol. iv. p. 95. 

pTea legum consuetndo." ' Plaidoyer, 57. Vol. V. p. 415. 
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I miglit say from a mucli earlier period, was not 
entitled to the privil^es of Boman citizens. Justice 
was administered by Koman magistrates among 
them^ but the rules of the *' jus civile/* were not 
taken in a literal sense, applicable to their proceed^ 
ings; they could not possess property, they could 
not contract obligations, they could not marry ^ ex 
jure qtiiritium.'' Hence there grew up a system 
according to which justice was administered to the 
peregrini, not according to the local law of Borne, 
but according to the jus gentium^ Over this law 
the Roman magistrate presided, and to mould and 
to develop it was the task of the Boman jurist 
By it the intercourse between the Bomans and the 
native of other countries, the dtizen of other com- 
munities, was carried on. By the side of the law '^ex 
jure quiritium" grew up the law "ex jure gentium ;" 
by the side of the "jus civile" the "jus honorarium," 
the Prsstorian law resting in part on the same basis, 
but modified, expanded and refined by the applica- 
tion of more comprehensive principles. Losing thus 



^ IlMubo\d,InMi.Juti.Jl^Pri9aH, "quod sine edioto sfttu oommodo 

p. 133. In the same Epistle of Cioero, transigi non potest, de hsBreditatum 

ad AU. 6. I. in wfaieh he gives possesmonibns, de bonis possidendis,** 

some bints on the "jus Flamnnm/' Ac.; the third, "de reliquo jure/' 

which the fiuiatical followers of he has, he s&ys, left blank, " d7/>a^/* 

Kiebohr might study with sdfsai- meaning to adapt it to the ediots at 

tsge^ ha enters upon the account Bome^ "ad edicta urbana acoommo- 

of his own Edict in CUiciay which he dat usum" "itaque satisiacio 

diTides into three parts ; the first, omnibus." Hugo 6. M. R 430, Ed. 

" Provinciale,*' that is, relating to 11. So the Lex Rubria, regulating 

matters entirely local, "de rationibus the administration of justice in Oisal- 

dntatum, de are alieno, de usurft, pine Gaul refers expressly to "earn 

de syngraphis in eodem omnia, de stipulaUonem quam is qui BomsB 

publicanis;" the second, to matters inter per^rrinos jus dioet in albo 

which could not otherwise be settled, propositam habet.** 

4—2 
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its local and exclusive character it imbibed the 
equity of the jus gentium, the two principles for* 
tified and completed each the other; and when 
the system came to the forming hands of the great 
architects of the eighth and following centuries it 
contained within itself all the materials for the 
construction of the noble fabric which when the soil 
of Europe was strewed with the shattered wrecks 
of ancient wisdom became the fortress and sanctuary 
of jurisprudence. 

The instrument of this great work, and the means 
by which all technical obstructions were removed 
from the path of justice, were the edicts of the Prae- 
tors and the fiediles. "Eodem tempore,'' says Pom- 
ponius, '' et ma^stratus jura reddebant et ut scirent 
cives quod jus de quaque re quisque dicturus esset, 
seque prsemunirent, edicta proponebant qu» edicta 
Praetorum jus honorarium constituerint. Honora- 
rium dicitur quod ab honore Prsstoris venerat." Or 
in the words of Papinian, ^' Jus Prsdtorium est quod 
Praetores introduxerunt adjuvandi vel supplendi, 
vel corrigendi juris civilis gratis, propter utilitatem 
pubUcam/' In <he year a.u.o. 687, the Tribune 
Cornelius carried the Law "ut Praetores ex edictis 
suis perpetuis* jus dicerent." Every Praetor might 
prepare his edict, and of course much that had 
been before propounded was transferred to the 
edict of the succeeding year, *' Edictum Tralatitium." 



^ Hie word " perpetuum ** meant the perpetaum was applied to the word 

that a controyeray should be settled Edict by the Cornelian Law. Dio 

on principle (not as it is in England) Cassias, lib. s^^ 
as opposed to "prout res inddit:" 
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Pomponius tells us that Opilius, Caesari &miliaris- 
simus, ^'primus Edictum Frsetoris diligenter com* 
posuit/' But the final and most important of these 
changes was that made by Salvius Julianus^, a.d« 131, 
who at the command of Adrian drew up another Edio* 
tum Perpetuum, in which whatever was of value in 
the edict of the Praetor Urbanus', or of the Praetor 
Peregrinus, or in the edictum sedilitium^ was digested 
and made part of the permanent law of Bome* 
There is, however, no sufSicient reason to maintain 
that this change was absolutely final, nor that the 
order of the edict underwent any violent or indeed 
material alteration. 

Several clauses of the edict retained the name 
of their authors. These as enumerated by Hugo are 

Calvisiana actio, 
Carbonianum edictum, 
Cascellianum judicium, 
Faviana actio, 
Pauliana actio, 
Publiciana actio, 
Butiliana actio, 
Salvianum Interdictum, 
The double Serviana actio. 



^ n. 37. 8. 3. "Propter id oapai wia called in L*tiii the ''Edictum 

edlcti quod ft Juliano introduotum perpetuum " was the Edict of Adrian. 

Mtt id eet ex novA daoBulft.*' Itgaye adly. That a considerable change was 

the emancipated son » share in the made in the Edictat tins time, srdly. 



That Salvius Julianus was employed 
. ' I am aware that Hugo Q.B.JL by him to digest the law. There ia 
798, disputes this; he admits, how- a learned work of Biener (Fred. Aug.)» 
erer, that a contemporary of Justi- de Solvit JuUam meriiU in Sdiawik 
nian says that in his time (i) what Praiorium recU cBiUmandk. Lips. 
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Cicero^ in one of the most beautiful passages of 
perhaps his greatest work^ has given us the distinc- 
tion between the edict of the Praetor and of the 
sedile. He says the latter related to the ^^mancipio- 
rum venditio;" in this he says, as well as in the sale 
of an estate, *'fraus venditorum omnis excluditur — 
qui enim scire debuit de sanitate^ de fug&^ de furtis, 
prffistat edioto aedilium'." 

He remarks that whereas when he was a boy he 
learnt the law of the Twelve Tables by heart, every 
one when he was a man began their law with the 
PrsBtof s edict*. 

Perhaps there is nothing in which the extrsr 
ordinary genius of the Bomans for legislation dis- 
plays itself more conspicuously than in the Praetor's 
edict and the rules according to which it was drawn 
up and regulated. 

No method could be devised more effectually 
guarding against the caprice of a magistrate on one 
hand, and what Lord Bacon calls 'Hhe froward 

^ De Qffims, 3. 17. so enentlal to the adminutntion of 

> Ik LegUm, i. 5 : "non ergo a jnstioe that they were carefully ineert- 

pnetorifl edicto at plerique none, ed in the edicts for the proTinoes. 

neque a I3 tabulk at laperiorasy aed The fiotio waa merely the meaiu of 

penitufl ex intimA philoeophiA baa- preventing a dishonest defence— it or- 

riendam disoiplinam putas." dered the judge to suppose that done 

* This is one of the weak parts of which the suitor had no right (the 

Gibbon's famous chapter. He was sabstantial justice of the case consi- 

misled by Helneccius, in general a yery dered) to deny. The ezoeptio was 

fitithful guide. Milman, the last com* sometimes {^ven by a positive law to 

mentatoron Gibbon, knows little of Ro- guard against the rigour of the old 

man law, and nothing of jurispradenoe. Law. Intt, 4. 13. § 6: ''qaum ex 

See Hugo, CHv, Jfa^. VoL n. p. 461, multis causis exceptiones neoessaris 

on thaprocess of Cisalpine Gaul, where sint, &c. . . .quedam e legibus. . .yd ip- 

he shews that the '*fictiones'* and sius prsBtoris jurisdictione substan- 

" exceptiones,** of which Heineccius tiam capiunt.' 
complains as tricks, were eonsiderej 
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retention of custom''^ on the other^ than the scheme 
which obliged the judge before any case was brought 
before him* to announce to the suitor the rule by 
which it would be determined^ It cut off all pretext 
for indirect fitvour and supplication unless among 
those who were insensible to shamed No king 
could forbid the Boman Ftsetor to deliver his sen^ 
tence. No minister could alter the scroll in con-* 
formity with which that sentence under penalties 
more terrible to a Eroman than loss of place or 
income was to be pronounced. No great Fatridan 
could bias that impartial writing, transmitted with 
increasing authority from age to age, by flattering 
with his transient notice the wretched vanity of an 
upstart. No motive of inclination'^, no hope of future 
preferment, higher title, or of more lucrative office, 
could seduce from their plain meaning — no fears of 
Church or Court could intimidate into equivocation — 
the emphatic words, " Dabo. Non dabo— servabo — 
Praetor proponit — Praetor poUicetur;" liable to no 



* The English system with carious Common Pleas, 

perverseness reconciled both these ' "Ut scirent cives quod jus de 

fTils; it allowed* judge to play fan- qtiAque causA quisque dictunis essct 

tastic tricks, and obliged him to per- teque pramuniraU," What Englishman 

petuate obsolete absurdity. could "pramunire" himself a few 

» Not in a jargon intelligible to years ago!" 

lawyers only, nor in sentences scat- * The volume of Buckingham's ap- 

tered among a thousand volumes— plications to Bacon could never have 

but blazoned on the album that all been written under such a system, 

might read. How many nullions Cicero makes it the grossest crime of 

would have been saved to the com- Verres that "in magistratu contra il- 

munity if any rule like the edict of lud edictum suum sine ullA religion© 

the ^iies as recorded in the aist decemebat." 

Book of the J>ige8t, concerning the « Whitelocke's Memorials, p. 66. 

sale of moveables, warranty, &o. had State Trials, Vol. in. 157. 
been inscribed on the wall of the 
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bribe, obnoxious to no solicitation. What could 
more ensure publicity, in the true sense of the 
words (for technical forms and a peculiar phrase- 
ology stifle publicity as much as closed doors)^ with- 
out which it is in vain to hope for decent honesty 
in judges, than the rule inscribed \ '^ubi de piano 
recte legi possit" 1 Thus the Boman, while he upheld 
great authority, provided for future exigencies. Solid 
and refined, durable, yet adapting itself to the ever* 
growmg demands of society, his system, promulgated 
in such a way as to force a knowledge of its pro- 
visions on the people, contained in itself the means 
of constant improvement and renovation. The law 
reniained flexible and elastic, while capricious deci- 
sion was impossible. Pomponius expressly tells us 
that a large portion of the consuetudinary law, 
''quod sine lege vetustas comprobavit*,'* was en- 
grafted on the Praatorian Edict. 

The most distinguished jurists of Bome were thus 
every year employed to consolidate the jurisprudence 
of their country, and to keep the numerous sub- 
divisions of it under the incessant control of prin- 

* JJ, D. P, R. L, P, in tabulA— in attorney whom he never heard of, 
albo. Imagine, for instance, such rules has engaged him without his know- 
as these written upon the wall of a ledge or authority. If a first creditor 
Court of Equity :~I will deprive any on land can buy up the claim of a 
one of whose theological opinions I third creditor, I will take »way the 
disapprove of the education of his right of the second in his &vour. 
children. I will give money left to I will take ten years to decide a 
propagate the views of dissenters to case that a farmer from the plough 
the Church of England. I will make might settle in an hour. — ^Would 
thegrandchildof arichman abeggar, it not "startle" even the "dull 
by putting on the words of the testa- night " of English routine and corn- 
tor a meaning he ne?er dreamt of, monplacet 

and that no mind untainted by legal * 11. i. 3. 40 : and in turn it became 

jargon could conceive. I will oblige the common law : " omnes pnetores 

a man to pay for a suit in which an ita edixeruni." 
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dple. The same spirit was thus infused through 
all its various members. To oompose a well-digested 
edict was even in the time of Cicero deemed an 
object of generous ambition, and worthy of the rarest 
abilities. The Prsetor was responsible for the errors 
he had committed. He might be accused by the 
Tribunes of having prepared a partial edict. 

The value of the jus honorarium was limited to 
the time and place of the Prsetor's jurisdiction. If 
a Praetor disapproved the principles laid down by 
his predecessor, he ntiight omit them in the succeed^ 
ing year ; and this in the early ages of the Kepublic, 
before these doctrines had been thoroughly sifted, 
and had acquired by reiterated adoptions a binding 
force and hold on the public mind, was no doubt 
an event not uncommon. Hence we find in the 
older writers^ the distinction between lex and quod 
Ugis vicem ohtinetj — between the law and that which 
in this particular case is to be so considered. The 
Prs&tor could only declare what he would consider 
as law, subject among other restraints to the liability 
of its future application to himself. The task of 
restoring and improving the old law, of supplying 
its omissions and mitigating its harshness, was thus 
left to him with almost unlimited authority. And 
thus, from the yearly succession of Praetors, the 
Koman system was perpetually renovated and re- 
fined by an infusion of doctrines, the utility of 
which had made them current among the people, 
and by discarding others which experience had 

1 Gftius, IV. I, I. 8. 
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shown to be pernicious and ill adapted to the service 
of the Commonwealth. 

The effect of this system was that a supply of 
actual opinions and customs were added to the 
Eoman Law, and that Boman jurisprudence kept 
pace with the exigencies of the age and the progress 
of society. Obsolete doctrines were discarded (not 
by the ruin of some unhappy victim, in whose case 
they were for the first time questioned), and requisite 
alterations introduced. Improvement was always 
busy, and innovation always judicious. The law 
was constantly exposed to the salutary influence of 
public opinion; instead of stagnating into corrup* 
tion and chicanery, it was governed by a salient 
active principle; it represented the wisdom of the 
age ; it was not a dead letter but a living word, a 
merit well appreciated and happily described by the 
civilians when they use the phrase ^* viva vox jura 
civUis'' 

RESCRIPTA. 

The last form of written law* assumed among the 
Homans was that of the *' principum" or "oratorum 
constitutiones ;" under this name was comprised 
everything the ruler thought proper to establish. 

The controversy as to the cause of this dreadAiI 
state of things, whether it was through the " Lex 
Regia'" or not, is of little value; "leges,"* "leges 
edictales," "epistote generales," " sanctiones/' "con* 

* Warnkonig, Vol. I. p. i6 ; Hau- rescriptoram toUendo.'* Cod, de LI. 
bold. Lib. 4. c. 3. § 163. "Conatit. L 12. 
ConBtant. M. et Theod. i. De abusu * H. i. 5. 1 



II.] RESCRIPTA. &Q 

stitutiones generales^" are different names by which 
this exercise of authority is described \ ''Mandata" 
were commands of the Emperor transmitted to the 
governors of the provinces; "Decreta/* the sen- 
tences thus pronounced on appeal; ^' fiescripta/' were 
the written answers of the emperors to those who 
asked for their opinion on questions of law. As the 
sphere of their influence extended they were con- 
stantly applied to by private persons, by women and 
soldiers more especially, to settle their doubts, or 
to grant them privileges. This is what Portalis 
has called with great propriety ''la d^sastreuse legis- 
lation des rescrits." 

The " rescripta" sent to corporations and muni- 
cipal bodies were known by a name which has found 
its way into the public law of Europe as *'prag- 
maiicsd sanctiones*.'' The difference between the 
rescripta and the other heads of law that have been 
enumerated, is that the "rescripta" refer only 
to the particular case, and establish no principle, 
like the decisions of English judges. But with the 
decay of jurisprudence their number multiplied and 
their efficacy increased, till they became (as case-law 
among us and for the same reason — absence of judi- 
cial intellect) a principal part of Justinian's Codex. 

The ''Eesponsa Prudentum" were the opinions 
of eminent lawyers incorporated with Eoman juris- 
prudence^ The splendid roll beginning with Q. M. 

^ Imt. 1. 9. Guns, i. § 5 : "im- < Cioeroad Att, 14. 3. ''Tu ai quid 

pontorem per legem imperium aod- wpay/iaTiK^ hahoB, scribes." 

pere.** The discovery of this passage ' Gaius, i. 7 — ai : "quibus permis- 

changed Hugo's opinion. G. R, R* sum est jura condere." Inst. § 8. do. 

Ed. 7. § 177. J. N. et G. Zimmenu i. 198. Gra- 
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Scsevola, the teacher of Servius Sulpiciufif^ ends 
with Hermogenian. It contains five names of 
transcendent lustre: Gains, who lived A.n. 169, under 
Marcus Aurelius^ and ^milius Papinianus, Julius 
Paulus, Domitius Ulpianus, and Herennius Mode&- 
tinus, who flourished under Septimius and Alexander 
Severus, a.d. 211 — 222 ^ 



PERSONS'. 

"Persona" was a word used to denote all who 
were entitled to civil rights in the Boman com- 
munity; every thing to which an independent legal 
relation can be ascribed. 

''PersonsB*' were either real or fictitious, public 
or private. 

As the word "personse'^ was used sometimes to 
denote not the individual, but the relation which he 
filled towards the commonwealth, the same indi- 
vidual might sustain several '^ personas," e. g. a 



Tma» 43. 0. Th. de nap, prvd. Qdhth pignoribus, ezoeptionibiUy stipiilatioiii* 

Jred, J. 54. bus PrgBtoriis, et aliis quibnsdMa re- 

^ Hugo, Civ, Mag, VoL v. p. 15, boa fortaaw non aatii oerfcis. 

enumerates ten parts of the Pro* * ''Pamm est jus nosse n personn 

tor's Edict: i. Pmparatoria jndicio- quorum caus& constitutum est igno- 

rum; 3. de indiclis, t. e. de actionibus rentur." Ind. de Jw, Nai, 14. 

in rem ; 3. de rebus, i.e, de actionibus U, De SUUu Bommumf L. 7. •(. 16 : 

in personam ; 4. de dotibus, tutelis et " qui in utero sunt in toto pome jure 

furtis; 5. debonorum possessions et oiyili intelliguntur in rerum naturA 

testamentis; 6. de oautionibus qui- eise^ nam et legitimae hsreditates eis 

busdam PretoriiB, Tioem actionum restituuntur, et si quequam mulier ab 

gerentibus ; 7. de delictis qtdbusdam ; hostibus oapta sit^ id quod natnm 

8. de judiciorum fine sive exeontione, erit postliminium babet :" as to im- 

ut de missions in possessionem et re perfect births, see L 14 t6. and JL de 

judicata ; 9. de intentiotis; 10. de yerb. signif. L.155. Cod. 6. 19. 3. 
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magistrate might act as father and magistrate in 
the emancipation of his sons \ 

^'Person© verse" were bom or conceived: ''qui 
in utero est perinde ac si in rebus humanis esset cus- 
toditur quoties de commodis ipsius partus quibritur." 

De la Serva in his excellent commentary on the 
Institutes, remarks that the use of the word '^ Per* 
Bona " in Tit. 3, ist Book of that work, is inaccurate> 
as the Bomans did not apply the word " persona ** 
to slaves. But may we not say, he adds, that in 
spite of the rigour of positive law (exigencias del 
derecho), it was sometimes " splendide mendax,'* and 
that with a generous inconsistency maxims and 
principles were allowed to filter into it that gave 
the lie to the absurd theory of servitude. For 
this theory, it should be remembered, the Boman 
jurist was no more responsible than St Paul. As 
a proof of this, it may be argued that neither Gains 
nor Justinian rank slaves in the classes to which 
in strictness they belonged; and in a remarkable 
passage of the Digest', Paulus allows to them the 
rights arising from cognation and affinity. The 
terms person and individual are not convertible in 
law, for there are persons who are not individuals, 
as the state corporations (universitates), the fiscus, 
cities, (civitates), an inheritance, before it is ac- 
cepted — ^and individuals who are not persons, as 
slaves. A person, in the sense of Boman law, may 

^ "Magistratnm apnd quern leg^ * U. 33. 2. 14. § a, § 3. Caanodonu, 

actio est etemancipare filios snofl et in 6.8. Variorum Cod. 3.6. "Servos 

adoptioneinapadie darepoBse — ^Nera- qui perBonam legibus non habebant.*' 

tius ait." n. I. 7. 4. InttU. 3i8. Her- "Serri neo personam habentes.*' Nov* 

tiuB, I. 3. 41. Theod. 14. § i. 
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be defined as a beings whether abstract or ooncrete, 
real or ideal^ whether physically existing or the 
mere creation of law capable of becoming the subject 
of civil rights and obligations. 

The* creation of "universitates*" belonged to the 
legislative powers, and according to the vicissitudes 
of that authority in Borne was exercised first by 
a law, then by a senatus consultum, and finally by 
an imperial decree. " Universitas** was the general 
word by which the ideal unity of which I have been 
speaking* was denoted. These bodies might possess, 
contract, sue and be sued^ 

PERIOD OF BIRTH*. 

The child bom after the 182nd day was recognized 
as a perfect birth. ^* Septimo mense nasci perfectum 

^ ^'Neqne sooietatem neque colle- rales of their own, and professing a 

gium neque htyusmodi oorpns passim creed irreconoileable with theirs, dif* 

omnibus habere oonoeditur, nam et le- fiised through erery province and city 

gibus et senatus consultis et principa- of the empire t is it to be supposed 

libus oonstitutionibus ca res coerce- that l^an, Ulpiaui and Sir Thomas 

tnr.'* n. 3. 4. I. More, were influenced by the motives 

* Inti, Book V. I. of Philip the Second and Archbishop 

* n. 3. 4* ImoA ? 

That the policy of Bome beheld ^ n. De rebus dubiis, 34. 5. 9. § 4. 
with distrust any h-cupUi, collegium, " Si Lucius Titins cum filio pubere, 
or ananthorieed association among quem solum testamentoscriptum here* 
tihe subjects of the empire, is well dem habebat perierit, intelligitur su- 
known, and this was one cause of en- pravizisse filius patri et ex teetamento 
forcing the laws against Uie ChzisUans. hsres fuisse, et filii hnreditas suoces- 
A striking proof of this fact is to be soribus ejus defertur nisi contrarium 
found in Pliny, book ra Ep. 43» in approbetw. Quodsi impubes com pa« 
which Trajan refuses his assent to the tre filius perierit, creditur patri super- 
establishment of a '' collegium &bro- vizisse nisi et hie contrarium appro- 
rum*' in Nicomedia,, because he recol- betur." 

lected "provinciam istam et prsdcipue " Cum pubere filio mater naufVagio 
eas civitates ab ejusmodi faetionibus periit, cum ezplorari non possit, uter 
esse vexatas.'* Can we wonder that prior extinctus sit, humanius est ore- 
statesmen trained in such maxims saw dere, filium diutius vixisse." lb, ii. 
with alarm associations governed by 
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partum jam reoeptum est propter auctoritatem doo- 
tissimi viri Hippocratis*." 



THEY WERE LEGITIMATE OR ILLEGITIMATE*. 

Children bom in matrimony but conceived before 
were legitimate. If the birth of the child proved 
that it must have been conceived before wedlock, 
and the husband denied that any such intercourse 
had taken place between him and the mother, the 
burden of establishing that the child was legitimate 
was flung on those who asserted it'. 

If the child was bom within the time assigned 
by law the husband of the mother was presumed to 
be the father until the fact was shewn clearly to be 
otherwise. ''Post decem menses natus non ad- 
inittitur ad legitimam hsereditatem*/' 

^ n. 95. 4. I. "Partni antequun eo qui centesimo octogesimo secundo 

ecbtor mnlieria portio est vol Tisoe- die natns est Hippocrates icripBitjuBto 

mm.** " Partus nondum editus homo tempore videri oatum.*' 

recte fuiase dicitur." IL 35. 9. 9. i. This principle is recognized IL 48. 

n. I. 5. ''Qui in utero est pe- 5. 11. 9: "non utique crimen adulterii, 

rinde ac si in relms humanis esset eus- quod mulieri objioitur, infanti pnejudi- 

toditur quottes de oommodis ipsios cat, cum possit et ilia adultera esse et 

partus qusaritur.** impubes defunctum partem habuisse." 

IL 15. "Non sunt liberi qui con- II. 29.3. 29. r. 

tra formam humani generis oonrerso " Si fingamus abfuisse maritum 

more procreaDtur." verbi gratift per deoennium, rerersum 

* Dig. 4. 4. I. § I ; 10. 8. 4 ; 34. i. anniculum invenisse in domo suft, pla< 

14. T ; 45. T. 65. § 3. Inst, I. 31. De eet nobis Juliani sententia buno non 

imUili 8Up. 10. 11. de reg. J uris, 3. esse mariti filium : — ^non tamen feren- 

' n. de V. S. loi. dum, Julianus ait, qui cumuxora assi- 

^ n. de suis et leg. h»r. 3. § tt. due moratus nolit filium agnoscere 

n. de 8ta^ hominum, I. 5. ii. quasinonsuum, sed mibividetur quod' 

Cocoeius, Jurit Cantr, i. 6. qu. 3. et Scsvola probat, si constet maritum 

n. De Muu el Legit, lurredibus, " de aliquandiu cum uxore non concubuisse' 
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The moiher's relation to the child was always the 
same, whether the child was legitimate or not. 
Marriage pointed out the father: ''Mater semper 
certa est, etiamsi vulgo conoeperit, pater est quern 
nuptise demonstrant V 



infinnitaUintervem6Dt6,Tel aliA cansft, 
vel ri e4 Taletudine paterfianiliM luit 
nt generare non potttt^ huno qui in 
domo natni est, licet yidnis acieiitibiu, 
filium non ene^" de his qui eni vel aL 
juris sunt. II. L. 3.« 
• ^ n. de extr. oog. 13. 5. § i« Do- 
nellafl, 18. 5. 

> C<fke LUt. 944 a. YoL n. Botler 
and HargniTe Ed. IL 1. 45. I doubt, 
though I have read acoounte of the 
CoiuKnl of Nice, if human absur- 
dity ever went farther than the rule 
''intra qnataor maria.'* Notwith- 
standing however this powerful re- 
commendation to the sympathies of 
our judges it has ceased to be part of 
our law. That the reader may judge of 
the wisdom of our common law and 
of those from the dicta of whom it 
emanated, I refer him to the case of 
Done and Egerton, Rolle'sii&ru^TnMii^ 
I. 358. There Hobart, the same judge 
who justified a pleader's trick that 
" Law might be an art," laid down the 
rule in terms, that "if a husband was 
castrated, so that it is apparent that 
he could not by any possibility beget 
issue, and divers years afterwards his 
wife has issue, it should be lawfuL** 
The other three judges, strange to say, 
did not quite go this length ; but they 
and the Chancellor were unanimous in 
holding "that if a married woman 
has issue in adultery, still if the hus- 
band be able to b^get issue, and is 
within the four seas, it is not a bas- 
tard." It was also agreed (in a jargon 
well adi^ted to .the matter) "that if a 



woman elopes and lives in adulteiy 
with another, and during that tame 
the issue is bom in adultery,still it is a 
mulier by our law;" " but the husband 
must be within the four seas, other- 
wise it is a bastard." During all 
this time the wisdom and infallibility 
of the law and of judges, and of 
those by whom judges are made, 
was, as now, piously believed in by 
the routine-loving, purblind inhabi- 
tants of this "practical" and attor- 
ney-governed country. Coke, Fini 
InstU, T44. In the true genius of our 
law, the judges, being perhaps as a 
body the most unfit of all men who 
can read and write (not bong cler- 
gymen) for such a purpose, usurped 
the functions of the legislature in 
inventing the rule, in mitigating and 
in taking it away. As Sir H. Nicolas 
says, "The law of Adulterine Bas- 
tards has thus undergone two impor- 
tant changes without the intervention 
of auy act of the legishtture." Pendrell 
V, Pendrell, Strange, 935. Buller*8 
NmPnut,76S. Goodright and Saul, 
43 JUtp. 356; Morris V. Davis 5. 
Clarke and Unn, 234. 

To complete this specimen of our 
capacity for legislation, I add this 
passage from Jenkins, Cenk c. 10. 
pi. 18 : "If the husband be in Ire- 
land for a year, and the wife in Eng^ 
land during that time (las issue, it is 
a bastard; 6tcl it seems otherwise n&w 
for Scotland, both bdng under one 
King." Could Rabelais go beyond 
this! 
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Ulpian says : If we suppose the husband to have 
been absent (for the sake of argument) during ten 
years, and at his return home to find a child of a 
year old in his house, I adopt the opinion of Julia- 
nus, that the child is not the husband's son. How- 
ever, Julianus says that he is not to be endured, 
who being in constant cohabitation with his wife 
refiises to acknowledge the son as his own. But 
it seems to be law, and in this opinion Scaavola 
concurs^ if it can be proved that the husband, from 
supervening infirmity or any other cause, has not 
cohabited with his wife, or was in such a state of 
health as to make procreation impossible, that the 
child bom in his house, though with the knowledge 
of the neighbours^, is not his son. 

The child bom after ten months from the death 
of the husband does not inherits 

The "vulgo concepti" were they who could not 
name a father, or a lawful one*. 

With the deep knowledge* of human nature 
which distinguishes the rules it has laid down, the 
Boman law rejected the evidence of the married 
mother to prove her offspring illegitimate, as well 
because if she was actually cohabiting with her 
husband, such a matter was hardly within her know- 
ledge, as because the allegation of an act involving 



1 n. 4. 4. 6. Banbury Peerage case. lantur wapii r^r ffxopdf, Inti, i. lo. 

Nioolae ad Bast^ p. 280, and the very is. Plutarch, Q^cut, R, 103. 

foolish protest in favour of the olaun- ^ 11. 33. 3 — 39, §1. 45. 3. x. 7. 

»nt, 531, with a weak speech on the Cod. 4. 29. 14- Cod. 4. 7. 5. «. 4- 30. 

same side by Lord Eiskine.. Cap. per tuas 10. extra de probationi- 

' n. 38. 16. 3. § II. bus 3. 19. Richer, Univena JurUpru- 

' n. X. 5. 33: qui et spurii appel> detUia, Vol. i. p. 95. 

5 
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the turpitude of the person making it was not to 
be credited. Little weight was to be placed on an 
assertion "ab iratft." According to the code the 
asseveration even upon oath of both parents was not 
enough to prove their o&pring illegitimate, unless 
corroborated by extrinsic evidence. 

DEATH. 

In questions when the actual period of death 
happened, the decision was regulated, in the absence 
of positive testimony, by the age of the person and 
the regular course of nature. If of two persons who 
had perished by the same catastrophe, it was neces- 
sary to decide which was the survivor — ^in a ques- 
tion between parent and child — the parent was taken 
to have survived the child, below, and to have died 
before the child, above, the age of puberty^ 

Age, soundness of mind and body, reputation, 
relationship, status civilis, are elements in describing 
the persona vera. 

1. Age is divided by the time of puberty. 
The Koman law fixed twenty-five years as the age 
of majority. 

2. Health of mind and body. 

^X. /ofcmoZ, i860, Vol. m. page 65. moribuB oomprobatos, qui ex delicto 

^ There is not in the English law any nostro anctoritate legum ant minaitnr 

presumption, from age, sex, or other aut oonsumitnr.** (§ 2.) "Minuitur ex- 

circnmstanoes, as to the survivorship istimatio, quoties manente libertate 

of one out of several persons who are circa statum dignitatis poena plecti- 

destroyed by the same calamity.*' mur sicnti qunm rdegatur quis yel 

.Wing V, Angnve, House of Lords, quum ordine movetur, vel quum pro- 

A.D. i860. hibetur honoribus publids fongi; Tel 

* Gallistrmt. 1. 5. § 1—3. de extra- quum plebeius fustibus cseditur, vd 

ordinar. cognit. (50. 13). "Existimatio in opus publicum datur, yel quum in 

est dignitatis illiesae status legibus ac earn causam quis inddit^ quae edicto 
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3. Beputation. '' Existimatio^ est dignitatis 
illsessB status." It consists in not being thought 
unworthy of those things which are usually given to 
persons in the class of which the citizen is a member. 

The Boman law held as infiunous^, 

'' Qui in scenam prodeunt lucri caus^." 

" Lenocinium exercentes." 

'^ Mulieres liberse corpore qusestum &cientes." 

*' In adulterio deprehensi." 

Corrupt judges. 

Widows marrying "intra annum luctus/' and 
those who married them*. 

Tutors and curators who before their accounts 
have been examined marry their ward^ or marry her 
to their son*. 

They who betroth themselves to two persons at 
the same time^ 

Persons of full age fraudulently receding from 
a sworn agreement^ 

Persons guilty of certain offences^^ such as the 
crimen prsevaricationis, expilatsB hsereditatis^ sepul- 
chri violati — of fiirtum, rapina, and injuria — adjudged 
by a formal sentence guilty of dolus in contracts 

perpetao in&inisB causa enumeratur." 4. X. de sec. naptiis. Donellus, 18. 6. 

($3.)"Coiisiiiniiiirvero qnoties magna 18. n. 50. 13. 5. i — 3. 

capitis minntio intervenit^ id est^ ' L. Pen. Cod.de interdict, matr.5.6. 

qawm libertas adimitor; Tcluti qnum ^ II. de his qui not. inf. i. 

aqua et igtd interdicitur, quas in per- • Cod- de tranaactionibnay «. 4* 41. 

sona deportatomm venit, vel qnum * Dig. 48. i. y.ib. 33. 47. 15. 3. § i. 

plebeioB in opus metalli yel in metal- ib. 11, i. ib. 20. 2, de Stellion. Ci:yac. 

Inm datar." 10. 16. Donellus, 18. 8. Noodt ad Pan* 

^ de his qui notantur infamiA. n. ded. de his qui not. inf. 

3* 1. I. 9. de ritu nuptiarum, 33. 43. IL de hia qui not. inf. L. i. L. 4. § 5. 

§ II. L. 6. § 3. Cod. ez quib. cans, infl inop. 

■ Altered by the Canon Law. c. 4. II. de publ. jud. L. 7. 

5—2 
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bonsB fidei, Buch as deposittun^ mandatum^ tutela^ 
Bocietas, a person accused of an infamous offence 
who compromised the accusation for money. 

The "Levis notsB macula^" adhered to certain 
persons, as liberi histrionum, liberti, meretrices. 

As to acts which though disgraceful were not 
specified by the law as infamous, the Digest says, 

''licet verbis edicti non habeantur infames ita 
condemnati, re tamen ips& et opinione hominum non 
efiiigiunt infamise notam^" 

Persons connected by family ties were divided 
into those connected by consanguinity and aflSlnity'. 

The degrees of consanguinity according to the 
Boman Law will be found in the passage cited below*. 

Cognati® were divided into agnati "per pa- 
trem cognati, ex eMem familid.," and cognati, in a 
narrower sense relations by the female side, "pec 
feminas/* 

Agnati' sunt qui per vinlis sexus personas cog* 
natione juncti sunt. 



^ Heineoo. Opute. diatent de levU ^ U, de grad. et aff. lo. § to. ib. lo. 

notcB maetdd. C. Th. de inoff. Testa- § 9. "Quoties qweritur qnanto grada 

mento, L. 3. and 3. Cod. de inoff. qmeque penona est ab eo incipiendum 

Test. 37. n. 43. 9. 44. est cigns de oognatione querimusy** 

' 14. I. 3. 57. 15. 2, "Gh^yatam ic.r.X. 

potius opinionem tuam qnam infamia ' Cajac. Obs. 9= 18. Acoording to 

afflictam esse manifestmn est." the Canon Law the degrees of rela- 

n. 21, 5. 3. "Neo tamen res ex tionship are measured by distance 

volgi opinione sestimanda sed ex fac- from the oonmion stock. Cap. nit. x. 

tia tnipiboB qn» apud bonos et gratos de coosang. et affin. Boehmer, Prui- 

viros ex ist im a t ionem onerant." Cod. dp. JurU Canon, § 389. Next of kin« 

ex quib. cans. inf. cir. 13. Withy v. Mangles, 10. CI. and Finn. 

' n. 38. 10. de gradibos et aff. Inat 246, 

3. de grad. oogn. 3—6. • "qnos agnatos Lex duodedm ta» 

"Am not I consangoineonsf Am bnlanun appeUat." H. de V. S. C. 10. 

not I of her blood? " Twelfth Night. § 2. 195. § 2. 
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To this must be added a "ficta cognatio,'* by 
adoption in the Boman law, and that which was 
invented by the Church as a means of extending its 
influence, arising from the spiritual relation of the 
sponsor and the god-child. 

Affinity was* the connexion arising from mar- 
line between one of the married persons and the 
blood relations of the others 

There are no degrees in affinity. 



STATUS. 

The Status of a Boman citizen consisted of three 
elements*. 

Libertas, civitas, and familia. 

All men fell under the category of liberi or 
servi'. 

The '* liberi" were divided into "ingenui" and 
"libertinL" Into a detailed account of the rights 
which grew out of this state of things, such as the 
"jus patronatus," &c. it is happily not important 
to enter. 



^ n. de grad. et ad fin. 4. § 3. "Af- yariat; stricte pro bis tribus, liber- 
fines sunt Till et uzoris cognati...^ tatis, oivitatis et familisB.'* Hnber in 
nomina sunt socer gener nurus no- Pan. 1, 5. § i. 

VCTca Yitricus priyignusprivigna; yiri ' Itut, de libert. n« do statu bo- 

frater levis viri soror, glos dicitur." minum, 6. ib. 5. i. and 3. ib. 45. de 

Cap. 6. X. de eo qui pons. uz. x. de reg. juris, 307. manumissio^ H. 40. a. 

oonsang. et aff. " Omnes consanguioei Inat, qui et quib. causis manumitt. The 

▼in sunt legitimi affines uxoris, et om- right of manumission was restricted 

pes consanguine! uzoris sunt viri af- by the law ^lia Sentia, and the law 

fines legitimL*' Fusia Ganinia. Gaii Intt. i. 2. Ul- 

' TouUier, i. T33. ''Status tox piani i^ro^rmenta^ i. 44 and 25. PauUi 

sumitur late vel stricte ; late pro quft- JUcept. Sent. 4. 14. Ir^, de leg. 

vis differentia secundum quam jus Fus. Can. toIL 
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The civitas comprised the rights (public^)» 

Census, militiss, suf&agiorum, hononim, privati 
connubii, patriae potestatis, testamenti factionis, tute- 
]sQ, usucapionis, gentilitatis, dominii legitiiiii» tutelse. 
The Peregrini were without these civil rights, and 
had only those ''juris gentium." 

Familia is used to describe all the agnatL '' Com- 
muni jure familiam dicimus omnium agnatorum'." 
For though the father die, ''tamen omnes qui sub 
unius potestate fuerunt, recte ejusdem familiad ap- 
pellabuntur, qui ex eMem domo et gente proditi 
sunt" 

The familia consisted of things as well as per- 
sons'. The res comprised the ''sacra privata," and 
the slaves ; thus there is a chapter^ in the Digest 
headed " Si familia furtum fecerit." 

Hence arose the division of persons into those 
"sui et alieni juris*." 

Of these three elements of status, libertas might 
belong to a person who had neither civitas nor 
fiunilia ; civitas might belong to a person who had 
not familia, but not to a person without libertas — 
and familia could only belong to a person who had 
both civitas and familia. 

Actions' in which the status of a person was 



^ Sigoniufl dejure antique pop. Bfh erciscundie. 
maiM, I. c. 9. ^ n. I. 6. 4. The law of tlie capiUs 

* n. De Ver. ^g. 195. demioutio will be found, IL i. i6. 
s "FamiluBappellatio...et in res et ib. 5. Inti, qutbas modis pat. pot. 

in peraonaa deducitur ;" so the Law of solvitur, 1. 12. i. § 3. II. de reg. joria^ 

the Twelve Tables said : "agnatns 409. II. de interd. et releg. 4. 
proximus fiuniliam habeto." 11. 50. * ImU 4. 6. 13. II. 40. 14. C. de 

16. 195. I. adsert. toll 7. 17. i. 40. 14. L, i. 5. 

* n. 7. 6. n. 10. 3. tit. faxmli8B 
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concerned were called Prflejudiciales. They were 
affirmative^ in which a person asserted his own status, 
or negative, in which he denied that of another. 
To this head belonged 

1. '* Actio de libertate." 

2. " Actio de ingenuitate." 

3. " Actio de liberis legitimis vel ille^timis." 
The actiones prsejudiciales^ were brought in the 

forum of the person whose status was impeached. 
The ''res judicata '^ bound strangers to the suit'. 

No inquiry could be made as to the status of 
a person who had been dead five years'. 

The Boman lawyers called any change in the 
libertas, civitas, and familia, or the loss of any of 
them, " capitis diminutio." 

The word was first applied to the community 
which lost a citizen, or the fiimily which lost a mem- 
ber, — " capite minuebatur." 

Afterwards it was transferred to the individual 
concerned, taking " caput " for the rights belonging 
to it ; so they said of a man who had lost or changed 
his rights of freedom, citizenship, or family, that he 
was " capite minutus." 

This diminutio capitis was of three kinds. 

Maxima, Media, Minima. 

Maxima, when the person concerned lost the 
"libertas" and "civitas." 

Media, when he lost the '' civitas," but remained 
a freeman*. 

1 Cod. obi cam. stat. agi debeat^ 3. ' H. 4a 15. Ne de statu defancto- 

31. 34* Si libertufl ingennus ease di- nun post qainqiienniiim qmeratur. 
citar, 48. 14. ^ Code Nap, Art. 19. ii. 

* n. de statu horn. 95. 



r 
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Minima^ when he passed from one family into 
another to become the head of it, by emancipation 
or a member of it by arrogatio. 

Thus did the Koman citizen belong not only 
to the great society of free men, whereby he became 
entitled to the rights of the "jus gentium," nor to 
the narrower community of Bomans, whereby he 
became entitled to the "jus civile," but he stood 
also within the narrower precincts of the famiUa, 
that is in a certain relation not to his kindred gene- 
rally, but to the agnati*; nay even if alone, the 
"status familise" was his — "emancipatus propriam 
familiam habet*," the basis' of substantial and pre- 
cious rights, by which the "status civitatis" was 
made complete. Hence it is a corollary, that the 
status fismiilisB apart from the "status civitatis" could 
never be lost, but exchanged, and that the Koman 
citizen, the moment he ceased to belong to the 
paternal, became the member of another fiimily, 
whether of a stranger or his own. 

D'Aguesseau reproaches the Roman lawyers for 
not defining status; the fault is of course Tribonian's. 

To the diflferences between human beings estab- 
lished by nature, others have been added by the 
usages of nations or the will of the legislator. 

Such are those which exist between citizens and 
strangers, between magistrates and subjects, freemen 
and slaves ; capable that is, or incapable, of exercis- 

^ "Jure proprio funilmm dicimoB quique deincepe Tioem eomm sequim- 

jAxtT^ personas qu» sunt sub nniuB tor ut puta nepotes, neptes et dein- 

potestAteautnaturft aut jure subjectap, ceps." H. 50. 16. 195. § a. 

vit puta patremfamiliaa, nuitremfa- « Vangerow, i. 61. n. eod, 

jmli^ fiHumfamilias, filiamfamiliaB, > e. g. inheritanoe. 
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ing public duties, entering into engagements, succeed- 
ing to property, &a 



PERSONS FICT^'— UNIVERSITATEa 

Universitates, corporations, consist of a society 
of citizens united permanently for a public object. 
They exist by the sanction of the legislative au- 
thority. The Roman law recognised several purposes 
for which sometimes (under the name of collegia*) 
they might be established. '^Keligionis caus& coire 
non prohibentur dum tamen per hoc non fiat Sena- 
tus consultum quo illicita collegia arcentur.'* The 
Boman law allowed no citizen to be a member of 
more than one collegium'. The most important of 
these bodies were the "collegia Deourionum," the 
municipal authorities by whom the taxes were levied, 
and who were responsible for them through the 
Boman empire; offices which in its decline, not- 
withstanding a great variety of privileges and im- 
munities*, it became extremely difficult to fill. In 
these each member was responsible for . his col- 

^ n. 3. 4. 7. § 9 = 48. 4« I. § I. 860. qao magiB esse velit.'* 

tit. . ad municipalem de decurionibus, ^ An account of these terrible bnr- 

de albo scribendo, de muneribus et dens is to be foand in Both de re 

honor, de vac. et excus. manerum de Municipcdi, the source of much of 

administ. rerom ad ciy. pertinentium. Mens. Guizot's work, and in Batter's 

de operibus publicis. Cod. 10.31 — 57. notes to the Theodosian Code. The 

' n. 47. 22. I. § I. Cod. de epis. seyere punishments denounced against 

etcler. 1. 3. 15. ''Neratius Jensens those who avoided them by flying to 

tresfiusereeziBtimat collegium." n. de the barbarians, kc., sufficiently prove 

V. 8. L. 85. their oppressive character. At first 

' n. de coUeg. I. § 3 : "non licet admission to the curia was confined to 

amplins quam unum collegium licitum freemen of a certain order. After- 

habere; et si quis in duobus fuerit wards, as the necessities of the empire 

rescriptom est eligere eum oportere in increased, the rule was relaxfid, and 
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leagues. In other corporations, the individual was 
not responsible for the debts of the body, nor could 
he enforce the obligations due to it. "Si quid 
universitati debetur singulis non debetur, nee quod 
debet universitas, singuli debent " No measure 
was binding unless made by a certain proportion^ 
(two thirds) of a collegium, nor could any member 
or officer be elected unless by a majority of at least 
two thirds. 

riscus. 

The Fiscus* was an artificial person possessing 
many peculiar rights described in the jura fisci, and 
comprising many functionaries. It managed all the 
revenue, including forfeitures, bona vacantia, &c. of 
the sovereign. At first it was distinguished "ab 
serario populi," but this nominal difference came to 
a speedy end. 

PI^ CAUSAE". 

These comprised churches, hospitals, schools, 
eleemosynary foimdations ; the revenues set apart 
for which objects were administered by curators, and 



what had been » privilege became a L. 3. "doabos partibas adbiUtli.'' 

punishment for malefiM^ra. H. quod oujuaque uniy. nom. 3. 

n. de decnr. 3. § a. 6. § 1—5. Voet. ' Cod. de annonie et trib. lo. 16 ; 

ad hoc tit. de bon. yacant 10. 10 ; de vectig. 4. 

n. de coll. et Corp. L. 4. "Sodales 61. 3. 6; de Publican. 39. 4. 14. 

sunt qui ejosdem coll^ sunt. His H. de jure fisci, 49. 14. 10. Cod. de 

potestatem iacit lex pactionem quam priyilegio fisci, 3. Fiscus semper ha- 

yelint sibi ferre dum ne quid ex pub- bet jus pignoiis. n. de jure fisd, 46. 

licft lege oorrumpant." Cod. de decur. * Cod. de episcopis et derids et 

L. 55. L. 60. L. 63. orphanotroplms et xenodoohiis, i. 3. 

^ n. de decret ab ord. Um. L. 3. and 33. Not. iio. 
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systematically plundered by bishops*, who thereby 
acquired enormous wealth. 



DOMICILE 

The domicile of a person is the spot on which 
that person has fixed his permanent residence, and 
which he has chosen as the abode' of his family and 
himself; to which when he has left it, he means 
in a short time to return ; from which during the 
continuance of his absence he is a guest, a traveller, 
an inmate, or a stranger; and on the ending of his 
absence from which he is at home*. 

A domicile may be voluntary* or necessary. The 
choice of a voluntary domicile* may be established 
by express declaration, accompanied with an act^ 
or inferred from circumstances and acts'. 



^ Theee rerenues drew down Tarions 1»other of the TnridUi Emperor wbo 

penecotione on the church from the wia poisoned bj the Pope «t Rome; 

time of DeduB. See Saipi's admh«ble nor Begnliu »t Carthage. He allows 

treatise. a "legale domidHum," as of a priest 

* Brissonins de vtrb. tignif* Res, in his parish. 46. 

Pectmia. Irui. 9. t. 411. 2, a. Dig. ^ Locre, 3. 228, 

I. 8. de dirisione rerom. Dig. de ''Ubi domidlium habeat ezistima- 

V. S. 5. pr. laa. fleinecoins du. B. tione animi esse ezistimandmn.'* n« 

a. tit. I. 8§ I — 19. JntL ejusdem 313 50. i. 37. 9. 

— 3«i. 3H> Ac. Cod. 10. 39. 7. TooUiery i. 319. 

^ D*Ai^entr^ has truly remarked "Oires origo incolas domioiHom 

that the beautiful passage, Code fo, fadt." 

contains ''de reteris cignsdam juris '' Domidlium re et&ctotransfertnr 

oonsuhi excerptis libris verba d^gan* non nudft contestatione." U, 50. 1. 10. 

tiora." p. 15. C. K 37. § 9. H. 50. \6, 303. 

^D'Axgentr^makeswill the essential • Bobinson, AdmirdUjf SeporU. 

ingredient of domicile. He says no The Preddent, p. 380. ''Sola rero 

lapse of time will make a domidle domus possesdo non valet ad domicilii 

without the animus ; and that Sfona constitutionem sine actual! habitar 

the captive of Louis XII. never had tione." D'Aigentr^, 1630. 
a domfeile in Fnuaoe; nor Zidm the 
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A mere intention to remove without some overt 
act^ is not sufficient to constitute a change of domi- 
cile, being no more than a purpose residing in the 
breast of the party, and liable to change (something 
beyond a verbal declaration, some solid fia.ct is neces- 
sary). 

The mere possession^ of a house or an estate does 
not constitute a domicile, neither has the resident 
a domicile in the place he inhabits for the prosecu- 
tion of his studies. 

That is a necessary domicile which is fixed or 
implied by law. The house of the husband* is the 
domicile of the wife — ^the house of the parent of the 
child forming part of his family*. The place in 
which he is obliged to dwell for the discharge of 
his duties is the domicile of the magistrate and public 
functionary*-^that to which he is relegated of the 
relegatus^ 

A man may have more domiciles' than one. 
Generally speaking, every man may choose his 
domicile. 

A domicile is lost by death, or the establishment 
of another inconsistent with it. 

1 "Sola Domtw posaesdo qua in fedsset." H. 50. r(S. 103. 50. i. iii. 
alienft civitate comparatur domicilium * 50. 1. 17* 3. 50. 33. § 3. "Rele- 

non facit." H. 50. i. 17. § 13. gatua in eo loco in quern relegatas est 

* ** Vidua mulier amissi mariti do- tiecessarium domicilium habet." 
micilium retinet." 91. § i. eod. «Cum domicilium dicimus simpli- 

• ' Stare, statuB, ^tat, state. " Locus citer de eo intelligimus quod sibi quis- 

ubi quis obeundi muneris causft se que constituit.** D*Aigentr^, p. 35. 
sistit.** Hotman. Comm, verb, jur, II. 50. 16. 903. 50. i. 37. § i. 

Tom, I. p. 930. Toullier, I. 135. • II. 50. t. 5. eod» 6, § «. "licet 

^ "De eft re constitutum est earn difficile est.'* 
domum unicuique nostrum existimari " Difficile est sine domicilio esse 

debere ubi quisque sedes et tabulae ha- quemquam." II. 50. 97. § 3. 
beret suarumque rerum constitutionem "Bomaoommunis Patriaest" 33 eod. 
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If a person by his conduct lead any one dealing 
*witli him to suppose that he means to discharge 
the obligation in the place where it was contracted, 
he makes himself liable to the jurisdiction of the 
tribunals of that place. It would be hard, says 
XJlpian*, that a man sailing to various places, or 
travelling through diflferent countries, should be 
obliged to defend himself in all of them. But if 
he establishes, I do not say a domicile, but a little 
shop or place of barter, and has transacted business 
there, there he shall defend himself 

A person not in his domicile is said in the 
phraseology of the Koman law to be "absens*," a* 
word employed sometimes in a strict, sometimes 
in a wider sensed Various rules are established to 
guard the interests of such persons. 

The analogy between the Furiosus (mente ab- 
sens) and the absens, is often employed in the 
Boman law*. 

If there was a sufficient indication of will, resi-^ 
dence of a single day was sufficient to establish a 
domicile. In the absence of such decisive proof, the 

^ n. 5. I. 19. § 3. " dariBsimum est, quod et Pomponius pTobat...8ed 

eBtqnotquotlociB quia iiayiganB,vel iter 'domum denuntiari no accipere de- 

faciens, delatus est^ tot lods se de- bemua, ut et si in alienft domo habi- 

fendere, at si quo oonstitit non dice tet ibi d denuntietur.' " H. 39. 1. 5. 

jure domicilii sed tabemaculam, offi* § 4. 

dnam Gonduoeus, ibique dlstrazit Tel ^ Cod. de Incolis, 4. Costume de 

egit, defendere ae eo looi debebit." Britagne 449. " £t sera reput^e re- 

SaTigny, 8. iii» sidence propre lelien oh on est nourri, • 

* n. 50. 16. 173. eod. 199. ou le lieu oti Ton reside avec sa femme, 

' n. 50. 17. X 94. § T . </ Furiosus ou le lieu oil Ton a demeur^ par Tespace 

absents looo est.'* de dix ans continuellement prochains, 

"Praetor ait, 'dum ei qui abeat a^ant le d^ceds,*' — taken, as D'Ar- 

pxin^ doinum denuntiari jubeam/ gentr^reoiark8,from the Code and the 

abease autem videtur qui in jure non Digest. 
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code held a presumption of it from a residence of ten 
years. 

Temporary and accidental absence involves no 
change of domicile. They who on account of healthy 
business, study, war^ civil affairs^ wander about 
the earth ^'domicilium non mutant," so long as 
they intend to return to the spot from which they 
set out. Ulysses during the whole twelve years 
he intended to return to Ithaca was never without a 
domiciled 

The article of the custom of Bretagne^ on which 
D'Argentr6, from whom writers on the law of domi- 
cile have so largely borrowed comments^ is this : 

^'Tous domiciliaires et estagers peuvent Stre 
convenus par devant le juge de leur demeurance — et 
est leur juge competent pour raison des crimes et 
contrats et en toutes actions personnelles dont la 
connoissance appartient au dit juge, si le convenu 
et adjourn^ n est personne privnegi6e." The framers 
of our custom, says D'Argentr6, have done good 
service by including in a few rules the whole matter 
of a competent forum, the distinguishing marks of 
those who are to judge, and the limits of their 
authority scattered over the civil law, to preclude 
all doubt as to the person of the judge in litigated 
questions'. He goes on '' in contractibus et delictis 
spectandus est domicilii judex et in personaUbus 
actionibus quae ex his oriuntur." D'Argentr6 says 



^ D*Argentr^ 1650. those who in questioiLB of jurispradence 

* Art. 9. D'Argentr^, 24. How long may still be called 
will the supposed interest of a cUiflB "penitus toto diyisos orbe Bri- 

suffocate this reason for a code among tannos" f 
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expressly that by domicile lie means that of the 
person when he is sued* ; and this is in strict con- 
formity with the law of the Pandects'. 



COLLISION OF LAWS'. 

The rules of law govern the legal relations of 
men to each other; but what is the limit of their 
supremacy ? As Positive Law is from its very na- 
ture subject to alteration^ and not applicable alike to 
mankind^ but to particular communities, and is liable 
to be changed in many of its qualities by the soil 
through which it flows, it is often necessary to define 
the precise limits of its authority. If different laws 
exist on the same matter, which is to prevail ? We 
have not now to deal with the law which must be 
the same at Kome and Athens, which is eternal 
and universal, but with that which is successive and 
local The law of the " forum domicilii " may be 
different from that of the "forum originis*," and 
that of the *'rei sitae" from either. The Pandects 
tell us that a contract is to be interpreted according 
to the custom of the country in which it is made^ 
So in the sale of an estate, the guarantee against 
eviction was to be given according to the custom 

^ p. 27. Eo tempore quooonyenitiir. autem origioifl lociu in qao qma natus 

* n. 2. I. 19. est »ut nasd deboit lioet forte re ipsH 

* I refer the reader for information alibi natus esset^ mater in peregiina- 
both on this and the former head to tione parturiente." Voet. ad Pond, 
the excellent work of a Tery learned 5. 1, § 91. 

joxist and a yery ffl-used man, Mr ' "Id sequamur quod in regione 

Boxga "His saltern, &c*' qua actum est frequentatur." II. 50. 

* Savigny, Sfftlem, Vol. vin. "Est 17. 34. 
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of the country "in quo negotium gestum est*." 
The indelible character stamped by birth on the 
Boman citizen was shewn by the "stipulatio/' 
" spondes spondeo*/' &c. — a form in which none but 
a Koman citizen could contract — and by the dis- 
tinction between the " Gives," the " Latini," and the 
"Peregrini." The first having the "connubium" and 
the "commercium;"the second, the "commercium*" 
without the "connubium;" and the third, neither. 
It is clear that these laws may pronounce a diflFerent 
decision — ^nay, that they very seldom would pro- 
nounce the same one on questions affecting 

1. Statics. 

2. Right to immoveable property. 

3. Right to moveable property. 
• 4. Marriage. 

5. Paternal authority. 

6. Guardianship. 

Hence the distinction of Statutes into Personal, 
Real and Mixed. 

Personal being those the principal object of 
which is the person and his condition. 

Real, the principal object of which is immoveable 
property. 

Mixed, which affect both; according to some 
writers, neither ; but the method and form of pro^ 
ceedings by which persons and things were affected, 
according to others. 

• ^ n. 9 1. 2.6. rate of interest H. 23. ' Gaius, 3. 93. D*ArgenM lays 

1.7. the " domidlium originis nullo in usu 

n. '28. I. 21. § I. (will). fori est si aliud uUum est." p. 95. 

33* 7- »8. § 3. » Voet. 2. 4. D'AgnesseaUy 54. 

30. 50. 3» Plaidoyer, Vol. v. p. 181. 
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The general rules to be deduced on this subject 
are: — 

I. Where the question turns on the status of 
a person, or his competence to perform certain acts, 
"whether he is a minor or a major, the law of the 
domicile should prevail. 

e.g. A Spaniard^ is not of age and cannot make 
a will till he is twenty-five. He makes a will at 
the age of twenty-two in England. The will is 
invalid, and disposes neither of his property, nor 
of the moveable property belonging to him in Eng- 
land. 

This opinion appears to me the sound one, and 
it is upheld by the great majority of writers. The 
Germans, whose learning is much more remarkable 
than their perception of legal analogy, dispute it, 
so does an American judge*, on a very narrow 
ground, to which in all probability our courts would 
assent — though the weight of authority and argu- 
ment is the other way. Nobody, as in the case put 
by the American judge, obliges the tradesman to 
sell his goods. To know the condition and rights 



1 ''Menor se entiende el que no ha Hagg. p. ^31. 
emnpEdo los 95 taioa aunque le falta * The mairiage of a Frenchman in a 

may pooo tiempo para ello." Sala» foreign oomitry, if it was in violation 

Derteha Real D*JB8paiia, Lib. i. tit. 8. of the Code Civil, 144—164, would be 

p. 88. That it is the opmion of the invalid ; marriage there depends on a 

Roman Law, appears U. 50. 16 : "As- personal law not affected by change of 

sumtio originis que non est veritatem domicile, 
natuns non perimit»" /r.r.X. and eod. Burge, YoL. i. 131. 

I I : " Ulius civitatem ex quft pater Huber, 2. 54a. 

ejus naturalem originem ducit non Dalrymple v. Dahymple. CofuiH, 

dominilium sequitur ;" and at this hour Beps, Haggard, 
the marriage of a Jew is governed by Savigny, Vol. ym. pp. 7, 168. 

his own law. Lindo v. Belisario, i. Kent, Comment, Vol. n. 454, 458. 

6 
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of Caiufi with whom Titius contracts^ is just as much 
the duty of Titius as it is that of Caius to know his^ 

*'Multo magis/' says Huber*, "statuendum est 
eos contra jus gentium fisicere videri qui civibus 
alieni imperii, su4 &cilitat6, jus patriis legibus con* 
trarium, scientes, volentes impertiuntur." 

D'Argentr6 lays it down that in the case of a 
'^ prodigal" interdicted from the management of his 
own affairs, the jurisdiction belongs to the judge of 
the domicile. 

The strong legal argument in &vour of the last 
rule is that several persons, each having a different 
domicile, and a valid claim according to the law of 
that domicile, may assert a right to the same estate. 
In such a case, an appeal to the law of domicile 
would leave the question undecided — ^for which law 
must prevail 1 The Lex rei sitad Aimishes a simple 
and decisive solution. 

With regard to moveable property, it is con* 
sidered as following the owner, as it appears to me 
wisely, though Savigny^ thinks it should be put on 
the same footing as landed property, and follow 
the law *'rei sitae." " Mobilia," say the writers on this 
subject, "ossibus inhserent*," ''mobilia veluti cor- 
pora situm mutantia domicilii legibus indicantur." 

Of the three opinions that have been propounded, 

1 PardeeBUfl, -TraiU dtt ConinU de a. D'Aigenti^ 1631, where lie ez- 

Ckanffe, No. 361. J>ei LeUret de plainB the paaBages tliAt Beem idvene 

Cfhange, i. 475. to this rule in the Pandecta. 1629: 

* F^liz, VoL I. p. 185. "dubitari non debet quin judicis aat 
' Savigny, 8. 173. doxnini domicilii in mobilibuB deferen- 
So does the Bayarian Code. P. i. dis potiaaimiim onminm causa sit." 

c. -2. S 17. 1630. 

* I. Fflix, III. • 
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ist. That all the property of a deceased person 
ought to follow the law of his domicile; 

2ndly. That all the property of a deceased per- 
son ought to follow the law " rei sitae;" 

3rdly. That the moveable property of a de- 
ceased person ought to follow the law of the domicile^ 
and the immoveable that of the "rei sitae;'' — the 
third is that generally sanctioned by the opinion 
of the greatest writers^ and the practice of the most 
civilized communities. 

2. When a legal act is done^ such as the prepa- 
ration of an instrument, the rules requisite to make 
such an act or instrument valid, in the region where 
it is performed or drawn up, must be observed^ 
The maxim usually employed to express this rule is 
" locus regit actum ^'' And every one must be taken 
to have made the contract on the spot where he has 
bound himself to pay ; *' contraxisse unusquisque in 
eo loco intelligitur in quo ut solveret se obligavit." 
n. de ob. et act. 21. '^Contractum autem non utique 
eo loco intelligitur quo negotium gestum est, sed quo 
Bolvenda est pecunia\" n. 42. 5. 3. 

^ "Contractus cekbrati lecimdiiin Jt^miaeAtn Reehis: "als Beynpiel znr 

jnB lod in quo contrabuntnr ibique Erliiuterang kann die Handlungsier- 

tamhi jure qiuun extra judicium etiam tigkeit dienen die nach dem Recht 

nfai hoe mode oelebrati non Talereot, beurtheilt wird welches am Wohnsita 

snstinentur, idque non tantum de der Person gilt;** and 134 eod. he 

lormA sed etiam de materiA contractus lays down what I think the just rule, 

affirmandum est.'* Huber, Vol. 11. 539.. that the law of the domicile must 

"Qui in aliquo loco contrahit tan- prevail, 

qiiam snbditUB temporarius legibus lod * H. 21. 3. 6: "si fundus venierit 

aobjidtur.'* Grotius, a. ii.f a. ex consuetudine ^us regionis in qui 

Hall and Campbell, Jiep. Cowper. negotium gestum est pro evictione 

Dalrymple v, Balrymple, Haggard, caveri oportet.** U, $0. 17. 34: "le- 

Oom, JR^M. gionis mos.** Hertius* de OoUitume 

Savigny has put the voy question, ' Lesfum. 

Vol. vin. p. 7, SyHem des hettHgen • See particularly H. 5. 18. § a. 

6—2 
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The acquifiitioii of landed property is determined 
by the laws of the country in which the land is 
situated. 

For the rule " locus regit actum*" I have not 
been able to find any direct authority in the Pan- 
dects. There is an approach to it under the chapter 
*' de operis novi nuntiatione'/' requiring the " nun- 
tiatio" to be made on the spot. The doctrine 
however is involved in the law requiring the wife 
to exact her dower where the husband was domi- 
died, not where the instrument appointing it is 
drawn up. " TJbi maritus domicilium habuit, non ubi 
instrumentum dotale conscriptum est." For the law 
adds, ''that is not an instrument belonging to the 
class of those that require consideration of the place 
where they are made*." 

The nearest approach however to the doctrine 
''locus regit actum" in the Boman law is in the 
code de testamentis, 6. 23. 9. A will had been made 
without regard to the rule of Boman law requiring 
the witnesses to be in the presence of the testator, 
"in conspectu testatoris," 9 cit, "sub pr88senti4 ip- 
sius testatoris," 30 eod. c.^ in answer to the demand 
of the heiress. The emperor says that the will is 
invalid unless by the special right of the country 
of the heiress, " si non speciali privilegio patrisa tusd 
juris observatio relaxata est." It does not however 
appear that the will was made in that country. 

The French Code in its original project contained 

^ ¥Aix, I. 150. ar. 97: " Instramentiun pneBomitiir 

Themis, 9. 95. ZacharuL B. No- fidsum n non apponatur locus.*' He 

veil. 1 1. 47. I. § I. • dtes Cod. 10. 69, § 5. 

* II. 39. I. 4. D*Aif;entr^, P- 4i5> > 11. 5. i. 65 : Bxceptio, ftc. 
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this rule : '* La fonne des actes est regime par les lois 
duliea dans lequel Us sent faits ou passes/' This was 
struck out^ not because it was disputed, but because 
it was held so incontrovertible an axiom that the 
insertion of it would be superfluous. 

The necessity for the application of such a rule 
must often be imperious. Savigny puts the case of 
a Prussian subject dying and desirous to make a will 
in France. The Prussian law recognizes no wills as 
valid but those made with the aid of a court of jus- 
tice. The French law gives no power of the kind to 
its courts of justice. The result must be, that but 
for the application of such a principle the will would 
be invalid*. The reasons assigned by Rodenburg, 
of whose work the principal part of that of Boul- 
lenois is a translation, and Voet, for this rule, are- 
First, the difficulty for an individual possessed of 
property in various countries to make a will accord- 
ing to the form prescribed in each of those countries. 
2ndly, the impossibility in which the testator might 
be, of complying with the rule prescribed in his 
domicile or the place where his goods are situated. 
3rdly, the importance of upholding a solemn act, 
done in good faith. 4thly, the unavoidable ignorance 
of the majority of mankind in such matters. Voet 
says the same rule applies here that caused the 
Eomans to ratify the testamentum militare*. Mr 
Burge, in his excellent Treatise' says, " With respect 

1 Code Louisiani^ Art. lO. ^u°> locale dieponit de solemnitate vol 

Fdlix, 152. forniA actus, ligari etiam exteroB ibi 

Stoiy, 474. actum ilium gerenteB." Dumoulin, 

' " Est omnium Doctorum senten- CansuU, 43. 
tia, ubicunque consuetudo vel statu- * Vol. i. p. «6. 
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to those laws which are called mixed laws, all deal- 
ings, contracts, wills, and other instruments, which 
are made in the manner prescribed by the law of 
the place in which they are entered into and made, 
are in every other place deemed valid and effectuaL 
But neither personal, real nor mixed laws will be 
allowed to operate on, or control the title to real 
or immoveable property, in opposition to a prohi- 
bitory law of a contrary tendency prevailing in the 
place in which that property is situated." 
The exceptions are, 

1. Where the person from whom the act eman- 
ates has left his country to elude a positive prohibi- 
tion of the law* ; for fraud cancels everything. 

2. Where there is a special prohibition to use 
other forms than those prescribed by the law of the 
domicile in the particular case, e.g. the case of 
landed property in England. 

3. The case of Ambassadors. 

4. Where the form prescribed by the law of 
the place in which the act is done contradicts the 
public law (the jus publicum) of the domicile. 

To judge, say the authors of the Repertoire de 
Jurisprudence^ whether a statute be real or per- 
sonal, we must not look to the remote effects of it ; 
otherwise as there is no personal statute which does 
not produce some effect on property, and no real 
statute that does not in some way affect persons^ 
we must say that there is no statute which is not real 



^ See the oaae of Brook and Brook, Puiaaance Pfttemelle, § 7. 415. Effet 
lately decided in the House of Lords. retroActif, 3. § 3. art. 5. no. 3. 
* Autorisation Maritale, § 10, No. 2, 
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and personal at the same time. . . . What then is to 
be done? we must fix on the principal, direct and 
immediate object of the law, and leave the conse- 
quences aside. If the principal, direct and imme- 
diate object of the statute is to govern the condition 
of the person^ the statute is personal — ^its effect on 
property is a distant consequence of its personality ; 
if, on the contrary, the principal, direct and imme-^ 
diate object of the law is to regulate the condition 
of the property^ the statute is real, the effect it has 
on persons is but the remote consequences of its 
reality\ 

RIGHT— PRIVILEQIUM. 

Bight is the power of a person to exercise his 
will in some visible way, and to call upon the com« 
munity of which he is a member to assist him when 
impeded in its exercise : to every right there must 
be a corresponding duty to act, or to forbear on the 
part of others. 

Law is that expression of the will of a state by 
which particular actions are prohibited, commanded, 
permitted, and protected by public authority. 

The law may confer a right upon an individual 
which, according to its ordinary rules, would not 
exist, and which is inconsistent with its tenor. This 
is called a privilegium', in the strict sense, and it 

^ F^T, t. 48. mirandum tantum majores id porte- 

' "Priyileginm speoialiter oivitati rum proyidiase: in privos homines leges 

datum.'* n. 50. 1. 17. | 5. A. OelL ferri noluerunt : id est enim privile- 

Noet Aft. 10 — 90. "Leges piwcla- ginm: quo quid est injustiust qunm 

iMmsB de la tabulis tnUatSB dute: legis hsc Tis sit ut sit sdtum in 

quarom altera privilegia tolUt...ad- omnesf" &o. Cic. d^ Zcs^. 3. 19. 
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is confined to the individual "non egreditur perso- 
nam V' 

In a wider sense, the privilegium is "jus singu- 
lare* f which constitutes an exception (like the pur- 
veyance of our Norman kings, or the *' privilegium 
militum" among the Komans) to the common law. 
This is defined " quod contra tenorem juris propter 
aliquam utilitatem auctoritate constituentium intro- 
ductum est'." 

Frivilegia in the restricted^ as well as in a wider 
sense^ may be divided into affirmative and negative 
personsD rei, and causae*. 

RES— THINGS. 

Every visible object of law, not described by the 
word person, falls under the category of thing. In 
a more limited sense the word " res " comprised any 
thing that could be inherited. The res that actually 
formed part of an individual's estate, were called 
bona — and the word pecunia was also constantly 
applied to denote them all : " Fecunida nomine non 
solum numerata pecunia, sed omnes res etiam soli 



* n. 15. I. I. § a: "plftne ex his U. 39. i. a: "propria atque ringula- 
(ooDstitutiones) qutBdam sunt pemona- ria jura (de militis testamento).** It. 
lea Bee ad exetnplmn trahnntur.*' 49. 14. 37. Savigny, Sy9, i. 61 — 66. 

* So the laws by which magistrates * n. 43. 90. x. § 43: ''datar (jus 
in Englasd are protected against Spe- aqua duoendsB) interdum lods, inter- 
dal Pleading. dum personis, interdum pnediis ; 

De Privilegiis, 5. 33. in 6 to 5, 7. quod pnediis datur extinctft personft 

Clem. 5. 7. n.49. 5. 13. and 17. non eztinguitur, quod datur perso- 

> n. I. 3. 16: "Quod contra ratio- nis cum personis amitUtur.'' E. 50. 

nem juris est non est produoendum ad 17. 196: "privUegia qusedam cause 

consequentias." 14 eod. "in his qu» sunt, qusedam personiD ; et ideo qus- 

oontra rationem juris oonstituta sunt dam ad hsredem transmittuntur, quie 

non possumus sequi regulam juris. '* causa sunt." 68 eod. 



II.] RES — THINGS. 89 

quam mobiles et tain coipora quam jura continen- 
tur/' in commercio — extra commercium, in patri- 
monio — extra patrimonium. 

Res cdicujua vel nuUiv^ — either common to all, 
or the property of individuals, of the state, or of 
public bodies. 

Ees privatsB. Whatever could belong to an 
individual. 

Property of the state. " Publica sunt quae populi 
Romani sunt," flumina, hortus, ripsB. 

Res univer8itatis\ Such were the theatres, 
public walks, pastures, &c. belonging to towns — 
collegia. Cormnuneay aer, aqua profluens, littora, in 
littore inventa. 

Res nullius*. Such as belonged to the first occu- 
pier. They are of two kinds. Such as never have 
belonged to any one, and such as have ceased to 
belong to a former owner. "Thesaurus est vetus 
qusedam depositio pecuniae cujus non extat memoria 
ut jam dominum non habeat, sic enim fit ejus qui 
invenerit quod non alterius sit *," and 



' InML § 6. de rer. diy. "UniTerai- IL de bon. poM. aeo. tab. 37. i9. de 

tatis sunt Bon Bingulorum que in dvi- legai. 30. 96. § i. 

tatibiis sont, theatra» stadia^ et si qns This doctrine, founded on reason 

alia sunt communia civitatam.*' and equity, is altogether irreconcilable 

' " Fens igitur besti» et volucres et with our game-laws, and the commen- 

pisoes et omnia animalia qun man taries upon them sometimes delivered 

coelo et terrftnascantur, simul atqueab by our judges. A judge is bound to 

aHquo capta fuerint, jure gentium sta- uphold and administer the law as he 

iim illius esse indpinnt." /rjC. de finds it, however impolitic ; but he is 

ler. divis. § I3. H. de acq. rer. dom. Aot obliged, as so many think, to talk 

I. I. de usu et hab. 7. 8. 29. § i. nonsense in its defence. 

It. de usucap. 41. 3. 37. §1. * n. de acq. rer. dom. 31. § 1, 
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DIVINI JURIS. 

Bes sacrae^^ ut sedes sacra. 

Bes religiosss. Sepulchra. 

ErOs sanctse' (veluti muri et portsd quodam modo 
divini juris sunt). 

Justinian allowed the property of the church to 
be sold to redeem captives, to assist the poor in 
time of &mine, or to discharge a pressing debt. 
The Canon law* forbad the alienation of such pro- 
perty, ''nisi ob necessitatem, caus& cognit& et cum 
decreto superioris." 

Again, res were divided into corporeal, and 
incorporeal. 

Incorporeal were creatures of the law, " quae in 
jure consistunt, sesicut hsDreditas, ususfructus, usus, 
et obligationes*," that is, servitudes. 

The term " res incorporales*" was not only em- 
ployed to denote things actually incorporeal, e.g. 
rights, and the legal means of enforcing them — ^but 

^ n. de rer. divis. i. ju. "diyini solent. Kiipuiceta" " Ut leges sanctn 

jttrifi.*' Bunt." n. de diyis. rer. 8.9. §3. do. 

Jnd, de rerom div. § 8. den, Deorum, Lib. 3. § 2, 

n. 45. I. 85. § 5. ' Tit. la de rebus eoc alien. 

Cod. de So. Eoc. i. 3. 91. 17. 93. * Inst, 7, 1, i ei a. 

Novell 190. 10. 7. ' Inti. de rer. divis, § i. 

Cio. pro Domo, n. 19. i. 9. § i : "mutui datio con- 

" Funis locus dicitur, qui neque sistit in his rebus quiepondereynumero, 

sacer, neque sanotus est, neque religio- mensurft constant ; quoniam eorum da- 

sus, sed ab omnibus hujuscemodi no- tione possumus in creditum ire, quia 

minibus yacare videtur." II. de re* in genera suo functionem redpiunt per 

ligios. 9. § 4 : " religiosum autem lo- solutionem quam specie, nam in csBteris 

cum unusquisque suft voluntate fadt rebus ideo in creditum ire non possu- 

dum mortuum infert in locum suum." mus, quia aliud pro alio invito creditore 

n. de divis. rerum, 6. § 4. solvi non potest." 

* "A sagminibus. Sagmina sunt Ci^ac. Obs. 11. 37. 
berbse quas legati populi Bomani ferre 
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things tangible, of which only the class, or the value, 
or the quantity, was under consideration. It was also 
used to denote an universitas rerum, an artificial 
whole (though consisting of tangible parts), such 
as an inheritance, a flock of sheep, peculium, a 
library. These latter were called universitas fecti*, 
because they were made a whole by the will of an 
individual. The inheritance was "universitas juris,** 
because it was always considered a whole by the 
law. 

Corporeal were moveable and immoveable. Some 
moveable things' had a peculiar signification' in the 
language of the Boman law. 

e.g. Merx meant any article used in commerce. 

Tignum, any material used in a building. 

Testis, any article used as a covering to the 
body. 

Kuta C89sa^ (erata e terr& et caesa) things severed 
by any means from the soil, or object of which they 
had formed a part, and not yet applied to any other 
purpose. 

1 n. 5. 5. 50. n>8 materia ex quo SBdificiom oonataty 

ir.deverb.S.i78.§i.L.2o8.Ii.239. yinenque neceflsaxia." XL de tigno 

n. de usurp, et usuoap. 30. U.de petit, joncto, i. § i. de t. S. 62, 
hsBTBd. 34. n. 49. 7. 40. 10. ib. I. ''Vestis appellatione tam virilis 

n. 6. I. 56. In8t, de leg. : "Si grex quam muliebris et soenica, etiamsi tra> 

legatuB fuerit et poetea ad imam ovem gica sit aut citharcBdioa sit, significa- 

perrenerit quod saperfaerit Tindioari tnr.** U. de t. S. 337. 
potest." * Gkdus, 3. 31. 

* " Mercts appellatio ad res mobiles ^ " Spectant hue emta e tenft arena 

tantma perUnet." H. de y. S. 66, arbores ceste/' &o. H. 18. 17. 18. 

307 ib. ib. 33. 7. 13. § H' ib. de t. S. 345. 

"l^gni appellatione continetor om- ib. dereg. juri% 343. 
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IMMOVEABLES— PR-^EDIA RUSTICA ET URBANA. 

Of immoveables, some are such in a real, as 
lands, houses, kc, others in a legal sense. Such are 
things^ so annexed to what is immoveable as not to be 
severed firom it without substantial injury. Things 
which are essential to the enjoyment of immoveable 
property, '^ea quae perpetui usus caus& in sedificiis 
sunt/' and things declared immoveable by the policy 
of the law. 

Jus was used in the sense of a power conferred 
by law — ^a right ; it might be enforced by action, by 
interdicta, sometimes by exceptiones: it was *'in 
rem'," and the action by which it was enforced was 
called vindicatio; or in personam, when it was called 
condictio. 

Res were also divided intp fungibiles', "quae 
ipso usu consumuntur," and non fiingibiles, ** qusar 
usu non consumuntur*," into principales and acces- 
sorise; into the various kinds of fructus naturales, 
such as the wool of sheep ; industriales and civiles, 

1 n. de act. erat. Lex 13. § ult. : ■ InM, 1. 4. § 2, 

<'ea esse sBdium solemus dicere qu» * "Quare huo non pertinent parte* 

quasi pan sBdium vel propter sodes rei qoas integrantes vooanti scilicet 

habentur." ib. 17. 3. ib. 38. i. ib. quod unam faciunt substantiaro, yeluti 

r8: "dolia in horreis defossa.'* n>. ib. partes domus fundi.*' U. 48. i. 49. 
^« 17* § 7 2 " Labeo generaliter scribit " Scapham non videri navis esse re» 

eaquiB perpetui usus causA sunt in ledi- spondit nee quidquam oonjunctnm ha- 

ficiis sunt sdificii esse, quae yero ad bere, nam scapham ipsam per se par- 

prasens non esse sedificii." vam navicuhun esse, omnia autem quae 

■ n. de pactis, 1. i. 57. § «. § 44. 5. coiguncta navi essent, veluti gubema- 

!• 3* 7- 9* 5- cula, mains, antenna, yelum, quasi 

4' 3* 4- §34=4* 3- ^•§^* membranavis esse." n. 31. 3. 44: 

Can. cap. 8, de concess. pnebend. 6. " Fructus pendentes pars fundi yiden- 

ib. cap. 40. tur." n. de rei yindic. 44. 
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such as rent, interest, income ; pendentes, perceptos, 
such as crops ; percipiendos', exstantes et consumtos; 
and impensae', which were necessarisa, utiles, volup- 
tuarisB. 

(i) NecessarisB, "quae si factae non sint res 
aut peritura aut deterior futura sit/' " velut aggeres 
fistcere, flumen avertere, sedificia vetera fulcire, item- 
que reficere/' 

(2) Utiles', that improved the property — " veluti 
pecora prsediis imponere, veluti balnea exstruere." 

(3) VoluptuarisB*, that added to its beauty — 
''quae speciem duntaxat omant, non etiam fructum 
augent, ut sunt viridaria^, et aquae salientes/' &c. 

Onera rei, burdens, on the discharge of which 
its possession was conditional ; such as payment of 
a debt, of a legacy, surrender of a submission to an 
easement. Besides, res were divided into '*res man- 
cipi,** and "nee mancipi,*' a distinction obliterated 
by Justinian ; and into dividuae and individuae. 

There are three classes of things*, says Pompo- 
nius, one comprising what the Greeks called ^ifWfAevov, 
single objects, as a man, a stone, kc. ; a second con- 
sisting of things combined into one body, as a house, 
a ship, kc; a third, of things actually different, but 
comprised under one appellation, as a flock, a legion, 
a people. 

^ n. la. I : "cum re emptor frna- in res dot. £ict. 4. § i. 

tor equiMimum est eum usurae pretii * n. de ▼. S. 79. § i. 

pendere.** U. 44. 4. 17. n. de lunr. U, de impens. in res dot &ot. 7. 

6. S I. * Gains, a. 15 — a7. JJijpiKai Frag, 

* n. de ▼. S. 19. n. a5. 1. I. § t. 19. § I. 

' n. dev. 8. 79. § I. n. de impena. < H. 41. 3. 30. 
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LEGAL TRANSACTIONS— NEGOTI A \ 

Legal transactions are manifestations of will 
directed to an effect that the law will establish. They 
may be uni-lateral, when they are the expression of a 
single will ; bi- or pluri-lateraly when the consent of 
two or more wills is necessary to their existence. 
Among the most important of the former may be 
ranked Testaments. The latter are called '^pactio/' 
" conventio." 

Again, negotia may be divided into negotia juris 
civilis, juris gentium, actus legitimi. 

Stricti juris, and bonse fidei*. 

Onerosa', gratuita, lucrativa\ 

Inter vivos, and mortis caus4. 

To constitute such a transaction there is required 
— the capacity of the parties to it, and sometimes of 
others; a legal purpose; a sufficient declaration of 
that purpose. 

This may be express or tacit^ in words, in writ- 
ing or by signs ; by direct or indirect* expressions^ 

^ n. 4. 9. quod metos oaosA gestom tiL stipuL 3. 70, 10. Cod. 4. 38. 3. 

ett n. 98. X. 9a 4. Cod. 6. 93. g, can. 7. 

n. 4. 3. de dolo malo. e. 15. qn. i. 

n. 44. 4. de doH et metcis ezceptione. ' " Labeo ait, si patiente vioino opus 

n. de legftt. 3. 9. fadam, ex quo ei aqua pluvia Qoceat 

' ''Et 80I0 nutu pleraque oonsia- non teneri me aotione aqua pluviao 

tunt." n. de obi. et act. 59. § 9. U, 46. arooDda." n. 39. 3. 19. " Ib qui ta- 

9. 17 : '*DQtu etiam relinquitur fidei cet non utique fiitetur, eed tamen ve* 

oommiMum." H. de obL et act. 38: mm est eum non negare." H. 50. 17. 

" placuit non minuB yalere quam scrip- 141. Savigny, 3. § 130. 

tura quod vooibas UngnA figuratis rig- * H. 31. 69. jur. 

nificaretur." 39. 11. §4: "sufficiunt tiW 

* n. II. 45. 8. 5 : "non tantum vinen et fundus" iM equal to "con- 
Terbis ratam haberi potse^ eed etiam tentus esto illA re.** 

»CtU." n. 93. 19. 7. § I. 91. 9. 19. 

* De reg. juris, 48. JnM. de inu- H. 94. 3. 9. § 9. 19. 9. 13. 11. 
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from which the intent may be collected \ The mere 
signification of the will is not sufficient in all cases, 
unless certain forms are observed : such as presence 
of witnesses'^ registration, &c. Sometimes the law 
supposed assent'. 

The basis of these negotia of circumstances which 
impress a character on transactions^ that demand 
judicial interference is the will. This leads to the 
consideration of obstructions ip its exercise; such 
are violence* (^)> intimidation (metus), fraud (dolus 
mains) » and errour (error). 

The essence of all civil affairs is the declaration 
of will^ This is either really made, or, from motives 
of equity and policy, supposed by the legislator to 
be made. A real declaration may either be express, 
by word or writing, or implied^ from some act. 

It follows, that transactions performed by persons 
unable to give their consent are invalid. Minority ^ 



n. I. 7. 5: <'v6l oooBentiendo yd Cod. de fid. /n«f. 4. «f. 17. 

nsm ooDinMlioendo.** U. 94. 3. a, * U. 20. 3. 6. pr. 

§ 2. n. 3. 3. 35. 30. 

1 n. 46. 8. 5. lo. I. a6. § I, 146. ^ "Negotium iiBpiflBim^ idem mI 

19 and 16. qaod Gnee^ wpay/JM aea x^Ma *vt res 

"Reonnri bareditM dod tftDtam Greo^ et Latin^ dendemtar in omni 

▼erUs Bed etijun re potest et aUo quo- Deatndi adjectiTo." Suictiiif, L. 4. 

▼IS jadicio YoluntfttiB.** H. 49. «. 95. de EUipei Minerva. 

"Si panns lim aUqnem pro me fide- • n. 35. i. Sayigny, 3. 1 16—149. 

jnbere vel alias intenrenire mandati Amdt, p. 7a. Leibniii^ Op. VoL nr. 



n. 17. I. 6. § 9. pp. 3, 99—158. 

n. 19. 9. 13. II : "tadtnmitate re- * H. 45. i. 100. 195. /nie. de ▼. 6. 

eondnzisseiziipsoannoqiiotaeaerant.'' 3. 15. 

n. 91. 9. 19. n. 36. 1. 37. jur. /fue. 98. 3. 16. 

"Nemo dubitat recte ita heredem 98. 7. 10. i. 

BWicixpari posse 'hio mihi lueres esto' 98. 5. 77. 

cnm sit coram qui ostenditor." 98. ' H. 19. i. 37 — 39. 

5. 58. ■ n. 46. 9. 9. 1, n. 19. 6. 18. 

' ImL de cont. vend. 3. 93. 4. 91. 
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madness, disease, excessive intoxication, violent pas- 
sion, were grounds, on which acts that would have 
been binding on persons not so affected might be 
set aside. 

Ignorance* (which includes error) is either ignor- 
ance of fact, or ignorance of law. Ignorance of fact 
is either ignorance of what has been done by your- 
self, or by another person. Ignorance of what has 
been done by yourself, was, generally, no de- 
fence'; but allowance was made for weakness of 
memory'. 

Ignorance* of what had been done by another 
was a good defence, unless the ignorance was so 
crass as to be inexcusable. 

FRAUD— DOLUS MALUS*. 

This either vitiated all proceedings tainted with 
its effects, or gave rise to an action*, unless it has 
been condoned after full knowledge. Labeo^ defined 

^ "Non videntur quo errant con- tun habere possit." H. 23. i. 4. ib. 

sentire." U. de reg. Juris. 1 16. 9. § 2. 

* n. 16. I. 7: '^fidejuflsor nullam ' "Sive ab initio dolo malo &otum 

repUcationem habebit, quia facti non e8t» rive poet pactum dolo malo aliquid 

potest ignorantiam pratendere." n. factum est, nocefait exoeptio." U, de 

43. § 10. 5. § I, sub fin. '*quia alie- pactis, 7. 11. 
ni &cti ignorantia tolerabilis error * n. 19. i. 13. 4. 

est." ' n. 4. 3. I. § «. ib. 44. 4- I. § 3- 

' U. 12. 6. 22, ib. 2. 14. 7. § 9: "Dolus malus fit 

^ "Sed facti ignorantia ita demum calliditate et £&IlaciA, et ut ait Pedius, 

ouique non nocet ri non ei snmma nag- dolo malo pactum fit quoties oircum« 

ligentia objidatur ; quid enim ri omnes scribendi alterius caus& aliud agitnr, 

in dvitate sdant quod ille solus igno- et aliud agi simulatur.** n. 4. 3. i. 

rat, et rect^ Labeo definlt, sdentiam § 3: "non fuit contentus Pnetor do- 

neque curiosissimi neque negligentis- lumdioere, sedadjedt malum, qnoniam 

simi hominis aocipiendam, yerum ejus veteres dolum etiam bonum dioebant, 

qui eam rem diligenter inquirendo no- et pro solertift hoc nomen accipiebant." 
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dolus malus to be '' omnem calliditatem, fidlaciam, 
machinationem ad circumveniendum, fallendum, de- 
dpiendum alteram adhibituzn/' 

The dolus malus might either affect the substance 
or the incidents of a contract ; e. g. it might either 
induce a person to sell, vrho but for the fraud would 
not have sold at all>— in hoc ipso ut venderet cir- 
^umscriptus — or it might induce a person to buy at 
■SL higher price than he would otherwise have given, 
iKrhat he was however resolved to purchase*. 

Wherever a civil wrong had been sustained for 
which there was no specific remedy^ an action lay 
^*dedoloV* 

Violence was ^'majoris rei impetus qui repelli 
non potest^" ** Nihil consensui tam contrarium est 
quam vis et metus'/' 

Intimidation*, such as was required to set aside 
an act, was more than could be caused by mere 
suspicion or persuasion, or reverence for authority 
domestic or external ; ^'metus accipiendus non quili-^ 
bet timer sed majoris malitatis." It must be such 
as the person uiging it (age, sex and character con- 
sidered) might rationally entertain^. 

L. i6. n. de mm. 45. ann.: "Hoo .et de cstero flanum esse dixerit ant 

sensu in pretio emtioius et Tenditionis promiserit sCaDdum est eo quod oon- 

naturaliter lioet oontralientibiu se cir- venit...iU8i soiens yenditor morbom 

cnmyenire nsqae ad dimidium.'* oonsulto retiaiit, tunc enim dandum 

^ n. de paotis, x. § 2. esse de dolo malo repli c ati o ne m ." 
* 19. I. 13. 4. ^ n. 4. 3. I et 9. 

' n. Stellionatus, 3. § i : "qnod in * 11. de r^. juris, ri6. 

privatis jadidis est de dolo actio hoc * U, quod metus cansA, 9. 6 eod. 

in criminibns stellioDatns perseoutio, 5 eod. e. g. " sendtutis, stupri, cradar 

nbicunque igitnr titulus criminis defi- tns, mortis, aut Terbemm, careens, 

cit illic stellionatum objidemus." See ooncussionis bonorom vel majoris par- 

the Law, 21. i. 14. § 9: "Si venditor tis.*' 
nominatim exoeperit de aKqiio morbo ' " Quis sit Justus metus ex affectu 

7 
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Violence might be condoned, and there were cases 
in which intimidation was legitimate; '^veluti si a 
magistratu metus ordine juris injectus estV ^'jure 
licito/' It mattered not who was the author of the 
violence if the person against whom the action was 
brought was a gainer by it*. 

The natural ingredients of a contract (naturalia) 
were those annexed to its character by law, and 
therefore presumed to belong to it ; but these ingre- 
dients might usually be eliminated (where the policy 
of the state did not forbid such a proceeding) by the 
wiU of the contracting parties; but when the will 
was impotent', as in the case of a testator binding 
himself not to change his testament, the original 
character of the contract prevailed^ 

The accidents of a contract were those circum- 
stances which did not affect its substance, and might 
be engrafted upon it at the pleasure of the persona 
making it. Such were (i) conditions, (2) time, (3) 
object (modus), (4) motive, (5) description. 

CONDITIONS*. 

The will requisite to give effect to a transaction 
may be absolute or conditional The will which 
depended on the condition referring to a past or 

metaentia intelUgi debet, cqjni rat dls- illatcim vel vim et ex lifto re earn qui 

quiritio judidfl est." oonyenitar, etei orinmie caret, lucrum 

1 n. eod. tit. 3. § I. Fox's Speech tamen BensisBe." 

on the Wertmin«ter Scrutiny. s Averaniua, 4. c. i«. n. n— 17. 

' n. quod metuB causft, § 14 : '' In 4 jj^ m, 21. 

hAo actione non qunritur utrom is * 11. de contrah. temp. 36. n. 38. 

qui convenitur an alius metum fecerit, 9. i5, 
■ufiicit enim hoc dicere, metum sibi 
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present events was either void or absolute, according 
to the existence or non-existence of the event ; and 
although the person expressing the will was igno- 
rant of it, ^' nee placuit instar habere conditionis 
sermonem qui non ad futurum sed ad praesens 
tempus refertur etsi contrahentes rei veritatem 
ignorent." 

'^Quum' ad praesens tempus conditio confertur 
stipulatio non suspenditur/' '^quamvis contrahentes 
conditionem ignorent." 

The will subject to a future condition which 
must certainly happen, was absolute. 

A contract subject to an impossible condition 
^'si digito caelum tetigeris" was void: a bequest sub* 
ject to such a condition was absolute. 

Immoral conditions, or conditions supposing an 
indecent or calamitous event, as that a freeman 
should become a slave, were impossible, '^nec enim 
fas est hujusmodi casus expectare*." 

A condition' implied by the nature of the trans- 

^ Averaniias, o. ^t, VoL i. p. 178, titmeUoreaUfttAoonditionedifloedAtor, 

ad L. I. n. de leg. a, reoonoiles the erit pnim emtio, que tub oonditione 

apparent di£PereDce between TTlpian reBolvitur: ain autem hoc actum est at 

and Modesdnua, who says (nonnun- perficiator emtio, nisi melior offeratur 

qnam de oond. et dem.), "si MfBvioB erit emtio oonditionalis.*' 11. 18. 3. 

▼olnerit Titio darem is an invaJid i. § pr. 
beqneety" which is true, whereas • U» 35. i. 99. 

inpian says, de legatis L. i. in princ. 43. 3. 68. 

n. de legatis 'i, that such a bequest is 35* i* 107. 

Talid in substance but in a different Sometimes they are called "condi- 

phrase. tiones juris/ "multum interest oon- 

* " Quoties fundus in diem addidtur ditio facti an juris est, nam hujusmodi 

ntmm pura emtio est, sed sub condi- conditiones, si navis ex Asia venerity 

tione resolyitur : an vero conditionalis si Titius consul erit, impedient hn- 

tit magis emtio, qusestionis est: et redem drca adeundam haareditatem 

mihi videtur verius interesse quid ac- quamdiu ignoraret eas impletas esse, 

turn sit; nam a quidem hoc actum est Ques vero ex jure venient in his nihil 

7—2 
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action, " qu® tadte inesse videntur/' as marriage in 
the case of a promised Dos, did not make it con* 
ditional. 

Conditions maybe affirmative*; ''si in Capitolium 
ascendent/' or negative, '* si in Capitolium non as- 
cendent." 

They may be casual, depending on accident. 

Potestative, on what it is in the power of one 
of the contracting parties to accomplish; or mixed, 
depending partly on their will, and partly on the 
win of a third person. 

Suspensive, or resolutory', as the existence of the 
transaction is to begin or to end with a fixture event; 
e.g. payment of .money in a certain time, absence of 
a higher offer. 

Conditions inconsistent with the essence of the 
transaction to which they were annexed', as '' I will 
pay you if I please," made the transaction void, 
*' nullius moment! &ciet actum." 



unplicis ezigendam quam tit impletn 18. 3. i. 

smt." n. 35. I. 31. n. 31. I. 43. 41. 4* <• § 3* 

za z8. X. 3. 

n. 35. I. 19. i: «<H«o Maipfcani^ ' U. 44. 7. 8. 

si primiu hsereB erit daninas esto dare, 50. 1 7. 77. Fn(g. Vat. 339. 

pro oonditiott« non aodpienda ; magis The Canon Law says: "n oondi* 

enim demonrtraTit testator qnando tiones contra substantiam conjagii in- 

legatam debeator qnam oonditionem serantur, puta» sidicatalteri, oontraho 

inseruit, nisi forte hoo.animo iiierit tes- teomn si generationem prolis eyites, vel 

tator, nt faceret oonditionem.** donee invemam aliam honore vel faoul- 

^ n. 35. I. 67. pr. 35. 78. § I. tatibos digniorem, ant si pro qtuesta 

35. I. 7. adulterandam te tradas matrimoniaUs 

38. 5. 4. contractus caret effectu, licet alisB con- 

38. 7. ^8. ditiones appodteo in matrimonio si 
45.1.7. toipesaatimpossibileBfuerintdebeant 

39. 4. I. § 8. pro non adjectis haberi propter ejus 
Code Nap. 1169. '^T'- favorem." 

«n. 18. 3. 3. Cap. 7. 4. 5. 
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' Until the event contemplated according to the 
Tational interpretation of his wiU by the imposer 
of the condition happened, it was pending^ (pendet 
conditio) ; when it took place, the condition was at 
an end, " deficit conditio." 

Negative conditions ceased* when the event on 
the non-happening of which the transaction^Sepended 
became impossible. 

Sometimes the condition, though not liiei&lly 
fulfilled, was looked upon as accomplished : 

When it had been prevented by him whose in- 
terest it was to prevent it' : 

When the person whose co-operation was neces- 
sary towards it^ and for the sake of whom it had 
been established, refused his co-operation. 

Sometimes when events, over which the person 
charged with it had no control, made its fulfilment 
impossible ; as the condition of a will being that he 
should emancipate Stichus^, if Stichus died after the 
testator's death. 

Modus*, is the assigned object of a particular 

* n. 50. 17. 213. * n. a8. 7. II. «3. . 

TO. I. 13. 5. 31. 34. § 4. 

44. 7. 43: "is oai 8ub condi- 36. a. 5. 5. 

tione legatum est pendente oonditione 35. i — 14. 31. 78. 

Don eet creditor, sed tunc onm extite- ' U. 30. 54. a: "quia per te noa 

rit oonditio^'* &c. fltetit quominus perveniftt ad liberta- 

n. 40. 9. 27. Savigny, 3. 149. tern." 

* n. 18. 6. 8: "Quum 8«mel oon- H. 9. a. 43. § a. 
ditio eztdtit perinde habetur ao bi illo 33. ao. pr. 
tempore quo ttipulatio interposita est ^9- 5* 3* S^* 

line oonditione facta est." * IL de oondit. et dem. 35. i. 17. 

> " Jure civili reoeptum est, quoties 4. eod. 8 : " nee enim parem dioemus 

i>er enm cujus interest oonditionem eum cui ita datum sit, ' si monumen- 

non impleri fiat quominus impleatur, turn fecerit,' et eum cui datum est, 

perinde haberi ao si impleta conditio ' ot monumentum fiusiat \** 
n. 50. 17. 161. 
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transaction; if a legacy be bequeathed to Titius, 
provided he erect 4SUfh a tomb, it is left " sub modo." 

Causa, is tIie*Q^on which induced any one to do 
a particular iiQ^jie.'g. leave a particular legacy, "Fal- 
sam caiwaiprifegato non obesse verius est quia ratio 
leganc^.l^^to non cohsBret." 

I^pibnfitratio, is the specification of a particular 
thing or person, inserted in a written instrument^ in 
/OrdSr to guard against mistake. If, therefore, the 
*.**£^ng or person can be ascertained, without the spe- 
' cification, an error in it is immaterial, as the purpose 
it is intended to answer is accomplished. Hence 
the maxim, ^' Falsa demonstratio non nocet,'' ^'nam 
demonstratio plerumque vice nominis fungitur, nee 
interest falsa an vera sit, si certum sit quem testator 
demonstraverit^" But the transaction became in- 
valid if the &lse specification made the object or 
intention uncertain*, or proved the " causa negotii/' 
the motive which had caused it, erroneous, in a parti- 
cular sense ; as if Caius, erroneously believing Titius 
his son, made him his heir'. 

He who bought firom a ward* was bound to shew 
that the guardian assented to the contract ; but as 

^ n. de oond. ei dem. 34. eod. 17. i : instittiit qnem fidsft opinione ductus 

"Igitur et si ita servuB legatus sit: Buum esse credebat, non instituturuB 

Stichum ooqunm Stichum sutorem do si aliennm nosset, isque postea subditus 

lego, lioet neque ooquus neque sutor esse ostensus est, auferendam ei suc- 

sit, ad legatarium pertinebit, si de eo cessionem Diyonun Severi et Anto- 

sensiBse teetatorem oonyeniat." nini pladtis continetur ;'* and see II. de 

* ''Si quis legaverit ex illo dolio cond. et dem. 71. § i, which shews that 

amphoras decern, etsi non decern sed a mistaken recital of a legacy never 

pauciores invent! sunt non extinguitur given did not aid the supposed legatee, 

legatum, sed hoc tantum modo acclpit * U. 6. a. 13. n. de verb, oblig. 

quod invenitur." II. 31. 8. § a. 30 : "Sciendum est generaliter si quia 

> Cod. de hered. instit. L 4 : " Si se scripserit fid^ussisse videri omnia 

pater tuus eum quasi filium hseredem solenniter acta." 



II.] CONDITIONS. 103 

a general rule, it was presumed that every condition 
made necessajy by law to the validity of a contract 
had been observed. 

DOCTRINAL INTERPRETATION OP WRITTEN 
INSTRUMENTS. 

1. If the words are dear, but the intention of him 
who employed them doubtful, the words are to be 
followed : "Cum in verbis nulla ambiguitas est non 
debet admitti voluntatis qucestio* ." 

2. If the words are equivocal, but the intention 
of him who used them clear, the intention, not the 
words^ is to be followed. 

Where the words are unintelligible, the task of 
interpretation ends ■. 

If any ingredient essential to the validity of an 
act was disputed, the person insisting on the act 
was bound to prove it as against a stranger, e. g. 
the purchaser from a ward was bound to prove the 
assent of the guardian to the purchase'. 

If by the course of events, an act originally con- 
templated as legitimate and possible, became, during 
the interval preceding the promise and accomplish- 
ment^ and without the fisiult of the promiser, unlaw- 
ful or impossible, the obligation was extinguished ^ 

2 n. 34. 15. § z. et eod. 68: "oon sent se fidejnniaBe yideri omnia golen- 

alitor fl&gnificatione yerbonun recedi niter acta." 

oportet quam cum manifestum est ^ But bo much as remained possible 

alind sensisse testatorem." or lawful was to be done nevertheless^ 

* n. 33. 69. I. e. g. if a flock had been left and all 

' '* Qui a pnpillo emit probare de- had perished but one sheep, the sheep 

bet tntore auctore lege non prohibente was to be given, H. 30. i. 34. The 

se emisse." 11. 6. 3. 13. § 2, For the area was to be given if the house was 

exception see XL 45. i. 30: "Sden- burnt^ H. de solut. 98. 
dum est genersliter quod si quis scrip- 
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This is the meaning of the rule which was long dis- 
puted, and much qualified by the Boman jurists, 
^ ea quffi initio recte constituta sunt resolvuntur si 
indderint in eum casum a quo incipere non potuis- 
sent*;" but this does not hold universally, ''non 
tamen in onmibus hoc verum est/' says Paulus*. 
Hence the apparently conflicting rule, ''non est 
novum ut qusB semel utiliter constituta sunt durent, 
licet ille casus extiterit a quo initium capere non 
potuerunt." Thus, a man makes a will, and then 
loses his senses ; — ^his will is valid. The same doctrine 
applies to marriage and other contracts. Again, by 
the Boman law a donation to a wife was invalid ; 
but that to a concubine, or even a meretrix, was 
good '. If a man married his mistress, the gift made 
to her when she was his concubine continued to be 
valid. This law bears veiy much oh the doctrine 
of prescription, "nee enim committi, aut mutari, 
quod recte transactum est, superveniente delicto po- 
test.*' The rule "quod ab initio vitiosum est non 
potest tractu temporis convalescere," applies to con- ' 
tracts where the origin must always be considered\ 
It did not, however, apply to marriages, which though 
originally invaUd, might if, when the impediment to 

1 n. de T. ob. 98. in fin. Of this admirably stoted in Ayemnius, lib. 4. 

there is a carious iHostration in our c. 2a, Inteipretationam Juris, 

history. Lord Bolingbroke after his * n. de verb, oblig. § a. L. penult, 

attainder married a French lady. She ' 11. de don*t.inter vir. et ux. 1. r . a. 

had a large sum of money in the hands eod. 38. n. dedonat. 5. H. de cond« 

of an English banker: he laid hold <tf ob temp, causam 4. "donationes in 

this pretext to keep it, alleging that oancubinam colUtas non posse rero- 

he durst not pay the money to Lord cari conyenity nee si matrimonium in* 

Bolingbroke, and it was with great ter eosdem postea fuerit oontractum, 

difficulty that the money was wrested ad initum recidere." H. 39. 5. 31. 

from him. The whole ai^gument is « 11. 45. i. 83. § 5. sacram, &c. 
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their validity was removed, the parties persevered in 
their intention, become valid ^ 



DAMNUM'— HAEM. 

Generally speaking, the word damnum meant 
any harm whatever. In a narrower sense it was held 
to mean any diminution of the loser^s patrimony: 
'^ Damnum et damnatio ab ademptione et quasi de 
minutione patrimonii dicta sunt^" 

No redress was given to the author^ of his 
own loss. Loss from an extrinsic cause was either 
casual^ or the result of a lawful or of an unlawful 
act. 

Casual loss^ (casus fortuitus) was that arising 
from causes which no human strength or foresight 
could avert. Unless by special compact, no person 
was responsible for it. The danger of such accidents 
was termed " periculum*.*' 

^ e. g. the governor of a province *«^o compoUt quippe quod in oorpore 

could not oontraet a valid marriage ^^>^ damn! dator ; joio haeredharfo 

with a nsident in it; bnt if he did adencoesBoreetranmrenondebet^ quasi 

contract raoh a marriage, and ceasing ^^^ "* damnum peouniarium, nam ex 

to be governor peraevered in his en- «quo et bono oritur." H. 9. 3. 5. 5. 

gagement^ the marriage became valid: ^* 3'* ^* 3- 

" etsi contra mandata contractum est * " Q*^ <l™" •* ^'^ '^^ damnum 

matrimonium in provincift, tamen post patitor non intelligitur damnum sen- 

depoatnm offidum si in eAdem volun- ^^-^ ^ d« ««• 7- «03« 

tate pereeverat^ justas nuptias effici.'' ' Visnngor: vis divina: £itum: ez 

n. 15. 3. 65. incendio, furto, rapinA^ hostilitate. 

a « Damnum pati videturqui com- n* lo<^^ ^5* § 6: 33 in fine 59. n. 

modum amittit quod oonsequi pote- ^® minor. 1 1* 5* H. de damni infectw 

jat.** n. 43. 8. 3. ti. "Si libero no- ^4« § 4- Prousteau. Meermaim, Tke9. 

citum sit) ipsi perpetua erit actio ; sed ^^^- ^^ 

«i alius velit experiri annua erit hsoe * *^® peric et comm. rei vendite^ 

actio, neoenimlueredibus jure hsredi- '• '4* n* oommod. 5, § 14. eod. lOb 
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The Twelve Tables mention dolus, to this culpa 
was opposed ; culpa included casus. 

Dolus malus has been already mentioned. In 
every transaction, and under all circumstances, the 
person against whom it could be proved was 
responsible to the sufferer, nor could he be ex- 
onerated from his liability by an express contract^ 
'^illud nuM pactione effid potest ne dolus prse- 
Btetur'." 

DAMNUM AEISINQ FROM CULPA. 

Culpa is neglect of due care without the inten- 
tion of inflicting loss. It occurs when that has not 
been done which ought to have been done, and that 
has been done which ought not to have been done; 
in strict legal^ language it is opposed to '^ dolus." 

There are various degrees of culpa*, — ^lata, media', 
and levissima: ''lata culpa est nimia negligentia non 
intelligere id quod omnes intelligunt^." 

The *' levis culpa**' is mentioned n. 30. 47. § 5, 
'' Culpa autem qualiter sit videamus non solum ea 
quae dolo proxima est verum etiam quad levis est.'' 

§ I. n. de DAatioo fcsnore 4. JL « I am awan that the Germaiia 

natit. et caop.3. §1,4. n. depodti i. b^ve abuaed their leisnre by imisiiig 

I 35. Meernann, Thei. VoL iv. 51. anprofitaUa sabUetiM on this divinoii 

Sohweppe, 3id Ed. p. 464. ;^J29mtfcfte of the culpa. It is a vain logomaohy, 

JUeht^ffuehiekte. bat I think the paanges I have dted 

1 n. 4. 14. 37. § 3. • bear oat the old view. Mahlenfaroch, 

* " Magna negligentia calpa est. p. 343. 
magna cnlpa doloa.*' U. dey. a 916. « '< Generaliter qaotieeeonqae non 

s ''Utramque genoa calpsB Tarie fit nomine papilli quod quivis pater- 

appellatnr, yeluti negligentia, deeidia, familias idoneua fiMsit non yidetur de- 

tegnitiee, incuria, nimia lecuritas, fendl" U. 36. 7. 11. And see the 

imperitia^ inertia, infirmitae, impru- remarkable passage which might hare 

dentia»8implieitas,ruaticita8,ineptia." been quoted over and over again in 

n. ad L. aq. 8. et 30, § 3. our courts. U, 9. «. 30. § 3. 
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The levissima, n. 9. 2. 44^ *^ In lege Aquili& et leids- 
sima culpa venit." 

The rules as to the responsibility for the '^ culpa" 
varied according to the nature of the contracts 

1. "Where the chief benefit fell to the share of 
one of the parties, he was responsible for eveiy 
degree of •* culpa V' the other for the "culpa lata** 
only. 

2. Where the benefit was equal, and in cases 
arising fi:om the right of holding and enjoying the 
property of another, any degree of culpa made the 
person guilty of it (civilly of course) responsible ■• 

3. From partners', and from a husband in the 
administration of his wife's dower, that degree of 
care only was required, which they were in the habit 
of applying to their own affairs. 

4. A person who undertook the management 
of another person's affairs, although he derived no 
benefit from his employment, was responsible for 
any degree of culpa. But they who were forced to 
undertake such a task, such as the tutor, or curator, 
were only bound to apply the same care which they 
employed in the administration of their own affairs. 



^ n. 13. 6. 5. § 9 : "in oontractibuB tatem oontinei qua oai oommodaiiBv 

intenlam dolum aolom interdum et et ideo yerior est. Quinti Madi len- 

cnlpom pneetamufl dolum in depodto tentia eziatiniantisetciilpam pnestan- 

nam qnia nnlla ntilitae ejus Teraatnr dam et diligentiam." 

apad quern deponitur, merito dolua * IT. 44. 7. i. § 4: "iUe qui mutib 

▼eraatur solus, nisi forte et meroes — am aocepit...exactisBimam diligentiam 

aocessit tunc enim...et]am culpa ex- oustodiends rd pmstare oompellitur, 

liibetur...8ed ubi utriusque utilitas neo sufBcit ei eandem diligentiam, ad- 

▼ertitur, ut in emto, nt in locate, ut hibere quam suis rebus adhibet, si 

in dote, ut in pignore, ut in societate, alius diUgentior custodire potuerit.'* 

et dolus et culpa prestatur — oommo- > Intt, 3. 95. 9. 
datum antem plerumque solam utili- 
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The heirs of such persons were responsible to 
the extent of the property of the deceased, for the 
dolus, and such degrees of culpa as would have 
made him liable. 

The burden of proving the culpa lay on the 
person alleging it^ But if the defendant, admitting 
the loss of the thing for which he was responsible, 
declared that the destruction of it was not owing 
to any fault of his, it lay upon him to disprove his 
liability. 

Mora, or unlawful delay, is connected with the 
topic of dolus and culpa; it is the neglect to per- 
form a particular action within the time required 
bylaw. 

The creditor who refiised to receive payment*, 
and the debtor who failed to make it, were "in 
morS»." If there was a valid reason, justa causa for 
the delay', the person who would otherwise have 
incurred the consequences of mora was exonerated 
from them. 

The "mora" began sometimes from the mere 
operation of law, whence the well-known maxim 
"dies interpellat pro homine*," sometimes from the 
particular act of the adverse* party. It was, how- 

' God. de pub. 13. Cod. de edendo do Bolut. 
4. Cod. de pign. aot. 5. H. 19. a. 9. » "Non enim in morft eit is a quo 

I 4. n. de probat 19. peouDiss propter ezoepUoDem peti noa 

« "Nisi forte per promiflsorem tie. potest" "Sdendum non onrne qnod 

terit quo minus suo die solveret aut optimA ratione fiat» mora adnumeran- 

per creditorem quo minus aodperet, dum." II. de usur. «i. 
etenim neuter eorum frustratio sua * Donellus, Comment. 16. a «. § 9. 

prodesse debet." H. mandati 37. "Si Noodt, de fcenore et usuris, Lib. 3! 

ea obtulerit creditori et iUe sine justA c. 10. 
cau8& ea aodpere recusavit." H. 72. » "Mora fieri intejligitur non ex n 
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ever, rather a question of fact than law*. "Mora*** 
might be purged by the debtor's offer to pay '' ante 
ritem contestatam'/' by the tacit indulgence of the 
creditor, by his express permission, by novation, by 
payment^. 

The consequences* of "mora" were, that the risk 
(periculum) of the thing in question fell upon the 
person guilty of it ; that the debtor became liable 
for profits and interest, that he was liable for thei 
penalties of a stipulation ; on the other hand, the 
debtor, after giving due notice to the creditor, might 
obtain payment for the keep of a slave whom the 
creditor had refused to receive, and by abandoning or 



aed ex penonAy id est ri izrterpelUtaa 
oppoitano loco non soWerit." Voefc^ 
Comment, ad Pand. Lib. 12, tit. i. 

§35- 

1 "D. Hub TuUio Balbo rewsripeit 
an mora &cta intelligatur neqne oon- 
Btitatione nllA neqne Juria anctonim 
qncfltione decidi posse cnm sit magis 
£M!ti qnam juris." H. de nsnris 33. 

* ''Stichi promissor poet moram, 
offerendo pnrgat moram oerte enim 
doH mall ezoeptio nooebit ei qui pecn- 
niam oblatam aedpcre nolnit." n. de 
verb. obEg. 73. § ult. 

' " Si insnlam fieri stipnlatns sum 
el transient tempos qno potueris fk- 
oere qnamdin litem oontestatns non 
snm posse te facientem liberari plaoety 
qnodsi jam litem oontestattis sim nihil 
tibi prodesse si aedifioes." II. eod. 84. 

* "Si Sddhnm dan stipolatus fae- 
rim et com in morft promissor esset, 
quo minus daret, rursus eundem stipu- 
latus f uero desinit periculum ad pro- 
missorem pertineie, quasi moHl pnrga* 
Vt." H. denoY. 8. "Novatione factft 
non oommittitttr stipuli^tio.** ib, T5. 



' ''Si mora per muHerem fit quo 
minus dotem reciperet dolum nudum 
duntaxat in eft re maritus pnestare 
debet.'* H. 34. 3. 9. "niud soien-^ 
dum est onm morun emtor adhibere 
coepit jam non oulpam sed dolum ma- 
lum tantum pnestandom a renditore." 
n. 18. 6. 17. ''Si post divortium res 
dotales deteriores fiictsB sint et vlr in 
reddendo dote morun feoerit omni 
modo detrimentum ipse pnastabit." 
IL 34. 3. 35. I 3. " Stipnlatns sum 
Damam aut Brotem senrum dan 
qmum Damam dares ego quo minus 
aodperem in morft fui mortuus est 
Dama an pates me ez stipulatu actio-^ 
nem habere! Bespondit...non...nam 
...si per debitorem mora non esset quo 
minus id qnod debebat solvereti cbn- 
tinuo eum debito liberari." U. 45. i. 
105. "Si per emptorem steterit quo mi. 
nus ei mandpium traderetur pro ciba- 
riis per arbitnim indemnitatem posse 
Benrari...dixerunt." II.»i9. '• 3^* 

n. 4. 2. 14. § II. 

n. 45. I. 135: "si non multo pqst 
obtulisset/' &c. 
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depositing, or pouring away (as in the case of wine 
iu casks) the article in his possession^ exonerates him* 
self from all responsibility. If both buyer and seller 
had been guilty of "mora'/' he who had last been 
guilty of mora^ things remaining as they were, if the 
other was willing to perform his part, incurred its 
responsibilities. "Si per emtorem mora friisset de* 
inde cum omnia in integro essent venditor moram 
adhibuerit . . . sequum est posteriorem moram vendi- 
tori nocere*." 

ID QUOD INTEREST— THE DIFFERENCE*. 

Whatever damage entitling you to a legal re- 
medy you suffer from the unjust conduct of another 
man, whether it be because he has not done what he 
ought to have, or he has done what he ought not 
to have done, went under the name of "ejus quod 
interest;'' so we read, "Id quod interest non solum 
ex damno dato constare sed ex lucro cessanteV 

LEGAL VALUE OF FACTS. 

Eveiything arising from human will and inten- 
tion £sdls under the head of facts; and in that sense 
they are opposed to accident. That which is done 
by a being destitute of reason, by a maniac, or one 

^ n. 19. i« 5r. stitatianem petere jure perfeoto pos- 

' n. de perio. et 00mm. rd vend. 17. Bumus." U. ratam rem haberi, 1. 13. 

•pud Meemuum, Thuaur. T. 3. ** In tontom oompetit in quantum mea 

* Hatth. MagnuB de eo quod inter- inteifuit, id est quantum mihi abest 

est, Lib. a. DonelluB, Comment Lib. quantumque lucrari potui." XL ad 

9(L " Sensu generali quidquid arnin* Leg. Ag. n. de damn, infec. H. 4. § 7. 

mua &cto alterius injusto oujuaque re- ^ Cod. 7. 47. 
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intoxicated, is considered the effect of accidents Mere 
thoughts and intentions followed by no act are held 
as nothing in law: for '' cogitationis poenam, nemo 
patiturV' our intentions are so far important as they 
are revealed by an act, to which they give significa- 
tion'. No law commands what is impossible^. The 
chief division of acts is into those which are and 
those which are not lawful. Under the head of 
unlawful are comprised not only acts done against 
law, or in fraud of law^ but all that are contra 
bonos mores, and against the rights of others: no 
one can profit by an unlawM act, and every one is 
liable to compensate the injury he has ix^cted upon 
another. 

Of those which are lawfiil, the physical act is 
the main ingredient, sometimes the legal character. 
Possession belongs to the first class; and as this is 
of great importance in Boman law, I will now 
proceed to the consideration of it. 

^ "Lnpime puto admittendum quod siliam nuJignum habuerit, neo oonsi- 

per farorem alicujiis aoddit quomodo liom habuisBo noceat nifli et fiushim se- 

n casa aliquo one faoto penonae id ontom faerit." U. 50. 16.218: ''ver- 

aoddisset." IL 16. 61, 11. 48. 16. bum iaoere omnem omnino fadeiDdi 

I. $3: "incipit qnnrere qua mente cauflam amplectitur.'' "Nemoezsno 

ductus ad aocusationem prooeBBerit," delicto meUorem oonditioDem suain 

Ac. ''Inoonsultum calorem calumuiiB facere potest." n. 50. 17. 134. § i. 

Titio carere/' eod. § 5. « n. aS, 7. 16. eod. lo : "d5^rof 

' n. 48. 19. 18. conditio pro non scriptft habenda est.* 

* H. 50. 16. 54: "sane post veto- n. 45. i. 96, § 61. 

mm auctoritatem eo perventum est ut 47. 15. 5. 

nemo ope Tideatur fedsse nisi et con- 47* ^* i^* § i* 



CHAPTER IIL 

POSSESSION. 

The difficulfy of defining possession arises from 
the simplidtjr of the notion : it is hard to use words 
which do not obscure an idea that is intelligible to 
every one; and accordingly elaborate treatises have 
been written on the subject much to the benefit of 
their authors^ and very little to the improvement of 
jurisprudence. 

Every one understands that when he enters his 
friend's house on a visit he is not taking possession 
of it^ Every one understands when he leaves his 
town-house for his summer-house^ that he does not 
abandon the possession of the former. Every one 
understands that possession may be one thing, and 
the right to possession another. Every one per- 
ceives that cases may be put in which the physical 
occupation of Caius is the possession of Titius', and 

» n. 41. «. Donellns, 5, Ao. Sa- aum oorpore et a4sta neoeue appre- 

vlgny, ReeU dm BemiM». H. 43. i. !»«>«»««« poweBrionem, led efawn ocnlis 

InA. 4. 13. n. 43. 16, 43. 17, 43. a^, •* •ff**" ^ argnmento ene eu ret 

43.31* "Quijurofamiliaritatiflamioi que propter magnitadinem poodeiii 

fundmn ingredifcor non ▼idetar posn- moveri non poesunt^ ut oolumnM, nam 

dero, quia non eo animo ingresgiu eat pro tradttas eai haberi d in repnBsenti 

nt pomdflat lioet oorpore in f^ndo sit." oonaenaerint et Tina tradita yideri com 

n. 41. 4.x. Aatothetraditio"longa daves cells yinaras emtori traditn 

manu" and ^'brevi manu," see H. Aierint." Savigny, BedU daBentus, 

hoc tit. I. «i- and H. 41. i. 9. § 5, 14—18. 

n. 6. a. 9. § I. n. n. I. 9. 1 9. IL • "PoMeesioper procuratorem igno- 

«i. a. 6«. II. 18. I. 94. "Kon est iwiti qweritur." H. 41. a. 49. | a. 
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that in a legal sense ^ (as in the case of peculium in 
the Boman law, or of a distant inheritance which 
has &llen to him) Titius may possess property of the 
existence' of which he is unconscious, and therefore 
that the maxim, '^adipiscimur corpore et animo 
neque per se animo, aut per se corpore," though of 
general use is not of universal application. It is so 
far true that the grasp of a maniac' does not make 
him possess the thing he holds, and that the wish 
or intention of a miser does not give him possession 
of the property of his neighbour. 

There were under the Homan system* two rights 
peculiar to civil as distinguished from natural pos- 
session; one the right given to the possessor of 
claiming the protection of the interdicts to maintain 
or restore possession^: ^'interdicta quae possessionis 
causam habent:" to obtain which nothing beyond 
the fact of possession and the animus possidendi 
were requisite •. 

"Alium pOBBeBsorem miniBterio meo ridere, quia affectionem teneodi non 

fiwao." " Procurator alieiiBB pomes- habent, licet maxime oorpore sao rem 

noni piiBstafe miniBterium." II. 41. 9. contingaDt ; Bicuti si quia dormienti ali- 

18. quid in manu ponat/* 11. 41. 3. f . § 3. 

^ "QnsBsituin est cur ex peculii Savigny, JReeht des Beiitaet Th^mit, 

eaasA per aemim igfnorantibus posses- VoL ni. p. 44. Warkbnig, 244. Vol. i. 
sio aoqaireretor— Dixi ntilitatis causA ^ " PosBessioplariinum&oti habet.*' 

— reoeptum." H. 41. 1. 44. § 5. Papinian, n. 46 — 19, and see the law 

* Seen. 41.2. 15.40: "quod ser- Peregre profecturus, n. 41. 2. 44. 

vus vel procurator vel oolonus teneat " Possessio non tantum corporis sed 

dominus videtur possidere, et ideo his et juris est." II. de acq. et amitt. 

dejectts ipse dejid de possessione Tide- poss. 49. § i. 

tur etianisi ignoret eos dejectos per ** H. 43. i. 3. § 1: "Omnis de pos- 

qaos possidebat.*' n. 43. 16. i. is. sesslone controversia aut eo pertinet 

" Procurator, si quidem mandante do- ut quod non possidemus nobis restitua- 

minn rem emerit, protinus illi adquirit tur, aut ad hoc ut retinere nobis lioeat 

possessionem." 41. 2. 43. § 2. U, quod possidemus." U. 43. 17. t. § 4. 

> "Furiosus et pupillus sine tutoris * "Separata est causa possessionis 

auctoritate non possunt incipere pos- et usucapionis ; nam vere dicitur quia 

8 
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The other right* was that of usucapio, or ex- 
changing by lapse of time a precarious for a perma- 
nent title. For this another element was requisite^, 
i. e. "bona fides." 

For these purposes possession was distinct from 
property, and the possessor, however weak his title, 
was protected* against a wrong-doer: "Adversus 
extraneos vitiosa possessio prodesse solet'." 

The Koman lawyers were careful to keep the 
right of the possessor distinct from that of the right 
to the property. The English law has confounded 
both — absurdly. Before the question as to the pro- 
perty was decided, the Roman magistrate* settled 
the preliminary point on whom the burden of dis- 
proving the argument from possession was to be 
cast, and who was to enjoy the benefit of the pre- 
sumptions which it furnished. Ulpian gives the 
instance of a widow dispossessed forcibly of an estate 
^ ^ given fo her by her husband during the marriage. 
The gift was invalid, but the widow had a right to 

emisse, lioet malA fide, quemadmodam n quidem ab alio prosit ei posaesaio, si 

qui Bciens alienam rem emit pro emp- vero ab advenario suo, non debeat 

tore possidet lioet usu non capiat." earn propter hoc quod ab ef> ponidet, 

II. 4T. 4. 2. § I. Inst, de usucap. 2. vinoere — baa enim possessioDes non 

6: "Jure civili confltitutum fuerat ut debere proficere, palam est." H. 43. 

qui bonft fide ab eo qui dominus non 17. i. § 9. 

erat, quum crediderit eum dominum ' 11. 41. 1, lex ult. : "nihil com- 

esse9rememerit...iBeamremsimobilis mune habet proprietas cum posses- 

erat anno ubique, si immobilis bien- sione." 11. de poss. a. velarm. 12. §2: 

nio tantum in Italico solo usucapiat, " Proprietas et possessio misceri non 

ne rerum dominia in incerto essent." debent." lex ult. eod. Savigny, Rechl 

' "Sa bonne foi lui tient lieu de de» Bet, 4 — 4. 

titre." Domat. L. 3. § 3. * Ordonnance 1667. tit. 38. art. 4 et 

> '< Quod ait Prastor in interdicto, 4. The p^titoire could not be brought 

nee vi, nee clam, nee precario alter ab forward till the poasessoire had been 

altero possidetis, hoc eo pertinet ut si decided, 
quia possidet vi aut clam aut precario, 
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the interdict for restitution: "Si maritus uxori do- 
navit, eaque dejecta sit, potent interdicto nti^" 

The interdicts framed to establish* disputed pos- 
session were two : the one, the " uti possidetis," which 
applied to immoveable; the other, the "utrubi," 
which applied to moveable property. " If," says the 
Digest, " the litigants claiming property do not agree 
which ought to enjoy the advantage of possession, 
'possessoris commodoV it must be determined by the 
interdict." The interdict "uti possidetis" could not 
be brought after a year from the time when the right 
to bring it first occurred. 

The interdicts " recuperandse possessionis" lay 
against him who had acquired possession, vi, clam, 
or precario. They were therefore three. The inter- 
dict de vi* lay where there had been violence, whe- 
ther by acts or atrocious threats. It applied to 
things moveable and immoveable. It must be 
brought within the year for the recovery of posses- 
sion, but naight be brought afterwards for the profits. 

By it the person ejected was restored to his ori- 
ginal possession, and obtained damages for the injury 
he had sustained. 

The interdict "de clandestine possessionem" lay 



^ n. de vi et vi armata, i. § lo. familia tua dejecit de eo, quseque ille 

' n. 43. 1 7. uti possidetis. II. 43. tunc sibi habuit, tantummodo intra 

31. TJtnibi Cod, 8. 6. Savigny, R. des annum — post annum de eo, quod ad 

J5. 37. 39. Gains, 4. 150. Kates apud eum qui vi dejecit pervenerit — judi- 

399=499* Heermann, 7. 495 = 539* cium dabo." II. de vi et viarmatd, i. 

' n. 43. 17. § ^. 3 : "intra annum Cicero jjro Casein. 31, 32. 

qno primum experiundi potcstas fue- Possession of minerals in the tenant 

lit, agere permittam." II. de a. v. arm. though property in the lord. Eeyse 

pot. I. n. de V. S. 156. V. Power, 2 £11. and B. 144. 

* "Unde tu ilium vi dejecist! aut * "Clam possidere eum dicimus qui 

8—2 
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agidnst him who had furtively obtained possession 
without the knowledge of his adversary. 

The third interdict, "de precario/' lay against a 
holder at will who refiised to give up what he had 
been suffered to possess: "Quod precario ab illo 
habes, aut dolo malo fecisti ut desineres habere, qua 
de re agitur illi restituas:" n. de precario, 1. 2. It 
might be brought after the year. By it the holder 
was answerable for all the loss^ sustained by the 
proprietor in consequence of his refusal to deliver it 
to him. 

Such is the general outline of a branch of law 
which has much engrossed the attention of the Ger- 
man writers. Paidus states truly that it is the root 
of property : " Dominium rerum ex naturali posses- 
sione coepisse*/' The forty-fourth law of the 41. i. 
chapter of the Digest illustrates the subject most 
scientifically*. So does the law declaring that if 
the creditor holding a pledge lets the pledge to the 
owner of it, the creditor is still the- possessor : "Cum 
et animus mihi retinendi sit et conducenti non sit 
animus possessionem apiscendi," in which the ques- 
tion is made to turn altogether on what in the 



fuiiiTe ingreBSUB est poeseasionem ig- sibi kabendi. 

norante eo quern tibi oontroveniain Effects of possessio, by the Civil 

fftoturum Buspicabatur et ne faceret I<aw. i. Usuoapio. a. Interdicta. 

timebat.*' n. de a. ▼. a. poss. 6. Cu- Genera summa: eiviUs; possessio 

jadus, Obs. 9. 33. Brissonius de (simpliciter). Possessio naturcdis. 

Form, 3. 0. la. Niebohr, 2. 370. Other divisions of possessio : 

^ "Plane post interdictum editum bone = mala fidei, 

oportebit et dolum et culpam et om- vers = quasi, 

nem causam Tenire, nam ubi moram ju8tffi=vitios», 

quis fedt precario omnem causam separate = joint, 

debebit constituere." H. eod. 3. 5. * H. 41. 3. i. i — 3. 

Possessio— jus possessionis animiu * H. 13. 7. 37. 
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schools is called the subjective element, which should 
be compared with Papinian's law as to the inefficacy 
of the right of Postliminium to restore an inter- 
rupted possession, because ^'possessio plunmum facti 
habet^" In the following remarks the reader will 
find the topic examined in more detail. 

Possession contrasted with property is a question 
of fistct, as the latter is of law; but a fact which 
^^plurimum ex jure mutuatur,** is mainly qualified by 
law. 

It became necessary for the Bomans to lay down 
accurate rules concerning it on account of the ''usu- 
capio" given by the civil law, by which possession & 
ripened into property, and of the interdicts granted 
by the Praetor for the protection of the mere pos- 
sessor. 

The mere corporeal detention of an object did 
not necessarily constitute possession. 

He was the possessor who held the thing ^^ cor- 
pore et animo,'* ^^)(V ^€airol^ovT<K, in the words of 
Theophilus. The "fiir'* and the "prsedo" might 
possess". But as the "animus" of the owner was 
wanting, neither the "usufructuarius^" nor the "su- 
perficiarius*," nor the "conductor," nor the "com- 
modatariusV' nor the " depositarius^," nor the "pro- 
curator*," nor the "qui ex edicto Prsetoris in pos- 

^ n. 4. 6. 19. admirable law, H. 50. 17. 154: "ne- 

* The paaaage which leema to ood- mo ex suo delicto melioiem caoBam 

tradict this, n. 47. 2. 1, only says sttam facere potest." 

that the malsB fidei possessor could ' n. 13. 6. 8. 10. 37. 11. 

sot bring the " furti actio^ " which gaye ^ n. 41. i . 11. 

the double Talue. This is perfectly ' 43. 16. i. § 21: "quod servus 

consistent with what I have stated, vel colonus vel procurator tenet domi- 

and indeed is a oorollaiy from the nus videtur possidere," &o. 
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sessionem missus est/' could possess. But the inter- 
diet was granted^ " singulari jure," to the " creditor 
pignoratitiusV' the " emphyteuta V' to him *'apud 
quem^ res deposita est/' if it was so agreed ; to him 
'* qui precario* rem rogavit," unless it was otherwise 
covenanted. 

Savigny, in his celebrated treatise, dividing pos- 
session into naturalis and civilis, draws this distinc- 
tion between them. 

Possessio civilis, he says, is the possessio which 
ripens by means of the usucapio into property. 

Possessio naturalis is followed by no such conse- 
quence* 

There are two kinds of the possessio naturalis: 
either it is such a possessio as elicits the interdicta 
in its defence, possessio per eminentiam; or it is not, 
and then, according to the view I take, it is possessio 
in a more narrow and ordinary sense. 

The Possessor civilis is he who unites corporeal 
apprehension or detention with the animus domini. 

The Possessor naturalis is he whose detention is 
a merely physical act, not qualified by any such 
legally recognized intention: e. g. if the thing be 
extra commercium, if he hold in another name as 
colonus, &c., in this case there is only the "res 
facti quae jure civili infirmari non potest*." The con- 
clusive passage against the view of Savigny is, 
"Quod vulgo respondetur, causam possessionis ne- 



» n. 41. 4. "• * n. 43. 26.4. § I. 

41. 3- >^- 43. «6. 6. § 2. 

« n. 2. 8. 15. § I. » n. 41. 2. I. § 4. Vangerow, Vol. 

» n, 16. 3. 17. I. I. p. 26g, 
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minem sibi mutare posse, sic accipiendum, at ut 
possessio non solum civilis sed etiam naturalis Intel* 
ligatur; et propterea responsum est neque euin apud 
queiu res deposita aut cui commodata est lucri faci- 
endi caus^ pro hserede usucapere posse." 

The common doctrine that no one can alter the 
origin of his possession is to be understood as apply- 
ing not only to civil, but natural possesi^ion; and 
therefore it is laid down that neither the holder of 
a deposit, nor he to whom a thing has been lent, 
"lucri faciendi causa," can have the right "usu- 
capere pro hserede." The argument arising from 
this text is rendered irresistible by the passage cited 
below, which seems to me irreconcilable with the 
view of Savigny\ 

He is ejected, says Ulpian', who possesses, whe- 
ther civiliter or naturaliter, and in either case may 
apply for the interdict " de vi." If the wife be ejected 
from an estate given to her by her husband', she 
may (though the gift be invalid) obtain this inter- 
dict : not so the colonus. 

The wife, the natural possessor, holding in her 
own name, could, because there was no true pos- 
sessor in whose name it could be obtained, against 
a mere wrong-doer. 

The colonus, being neither natural nor civil pos- 



^ n. 41. 5. 33. § I, and see Grans* and he delivers possession of it in 

scholia on Gains, p. 165. conformity with my direction, he is 

* n. 43. 16. I. §9, 10. Vangerow, exonerated "quia licet ilia jure civili 

I. 273. possidere non intelligatur certe tamen 

^ n. 43. 16. I. § 10. So Paulus venditor nihil habet quod tradat." 

says, if I order the vendor of a thing H. 34. i. 26. 
I have bought to give it to my wife, 
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sessor, could not, because the landlord, the trae pos- 
sessor, was the person to obtain it. 

This appears to me to illustrate my position. So 
a slave* could not have the ''animus domini/* 
therefore not the civilis possessio, of his peculium; 
but he might have the naturalis possessio of it. 

It may be said, perhaps, to evade the diflSculty, 
that when a legal representative takes possession of 
an object for Caius, without his knowledge, Caius 
must be supposed to have a general will to ratify 
the act. 

The "colonus," the '*inquilinus," the "deposi- 
tarius," are *'in possessione," but they do not possess, 
for the ''animus sibi habendi" is wanting to them. 

The "possessio corpore'," says Pomponius^ may 
be in one man, and the "possessio animo" in another, 
at the same time. 

Thus, although possession and property were, as 
we should bear in mind, fundamentally different 
ideas in the Boman law, yet that law did not, as 
ours has done, leave the idea of possession loose and 
fluctuating, but imparted to it altogether, as far 
as it could, legal relation and character. " Posses- 
sio," says Papinian, " non tantum corporis sed juris 
est\" 

The slave — the captive — the person who had 
undergone the "maxima capitis diminutio," could 
not have the '* animus domini ;" neither could the 
"infans," or the "furiosus," unless with the consent 



* n. 45. I. 38. 7: "quamviB civili dum eat/' 
jure servus non possideat tamen ad ^ 11. 43. 26. 15. § 4. 

naturalem poesessionem hoc referen- ' 11. 41. 3. 49. § i. 
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of the tutor or curator ^ The "pupillus" might, if it 
was for his benefit* 

The object of possession must be corporeal; it 
must be the whole, where the parts have no inde- 
pendent existence, as in the case of moveables, ''in 
re mobili"..."nunquam enim pro diviso possideri 
potest^.** 

Fart of an estate might be taken into possession, 
in the name of the whole. Actual contact with the 
object was not necessary'; it might be symbolical; 
'' vina tradita videri quum claves cellse vinarise em- 
tori traditad fuerint;" it was enough if the power of 
dealing with the object was given*; "manu longa 
tradita." Sometimes the will of the original owner, 
without any delivery, was sufficient to transfer pos- 
session of a thing actually in the custody of an* 
other*. 

The will to possess must have a definite object. 
'' Incerta pars nee tradi nee usucapi potest^" 
*'Incertam partem rei possidere nemo potest." 
More than one person could not at the same 
time possess the same things 



1 "Infaiifl possidere recte potest si te jubeam efficitur ut et ta statim 

tutore auctore ooepit nam judicium libereris et mea esse incipiat," Ac. 

infantis suppletur auctoritate tutoris." 11. 46. 3. 79. 

n. 41. 2. 31- S^- • n. 41. I. 9. §5. 

* n. 6. r. 8, otherwise in the case of II. ii. 1. 9. § 9. 
land. n. 50. 17. 76. 

IL 41. 4. a6. n. 41. a. 34. 

41. 3. 13. • n. 41. 2. 26, 

41. 3. 30. I. ^ 41- «• 3. § «. 

' 41. a. I. § 31. 80 "cUves honor*' • IL 4. 1. 1. 3. 5. 

gave the "merces" therein lying to II. 13. 6. 5. § 15. 

the buyer. 11. 41. i. 9. 6. U. 43. 17. 3. 

* "Pecuniam quam mihi debes aut H. 43. 1$. 15. § 4. 
aliam rem si in conspectu meo ponere 
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On the other hand^ the mere naked fact of pos- 
session gave the possessor certain rights, "justa 
enim an injusta possessio sit in hoc interdicto/' the 
uti possidetis, " nihil refert — qualiscunque enim pos- 
sessor hoc ipso quod possessor est plus juris habet 
quam ille qui non' possidet'." 

So the '' Prsedo" stood in the light of a pos- 
sessor; "qui interrogatus possideat responsurus sit 
quia possideo; nee uUam causam possessionis pos- 
sit dicere'." Whether the possession was just or 
unjust turned upon the "causa." Of unjust pos- 
session there were three causes : clam — ^vi — precario. 
The possessio which became property through the 
usucapio, required a "Justus titulus," a "bona fides" 
in the possessor, and a thing capable of "usucapio." 
This "possessio ad usucapionem" was called "civiKs 
possessio," and opposed to the "naturalis possessio*." 
There might be several "causaB*" of possession. 
But the possessor could not change the causa; 
"nemo sibi ipse causam possessionis mutare potest ^" 

The result of what we have been considering 
leads us to the conclusion that the differences be- 

^ n. 43. 17. 2, qui possidet sive ci?iliter sive natu- 

41. 1. 36. raditer possidet." 

' But the malsB fidei possessor U, 10. 4. 3. 15: "Sciendum est 

could not bring the "furti actio/* adversus possessorem hftc actione (ad 

which gave the double value of the exhibendum) agendum, non solum 

thing, n. 47. a. i: "sednemo de eum qui civiliter sed et eum qui 

improbitate suft consequitur actio- naturaliter incumbat possessioni"* 

nem/' which taken with 50. 17. 134. ^ "Nee enim sicut dominium non 

§ I, is, I think, in this way reconcile* potest nisi ez unft caus& contingere 

able with the other passages I have ita et possidere ez un& duntaxat causft 

cited. possumus." n. 41. 2. 3. 4. 

» n. 5. 3- "• '• « n. 41. a. 3. § 19: for the ezpla- 

''• '3- nation of the rule, see H. 41, 3. 33. 

* n. 43. 16. I, § 9: "Dejicitur is § r. 
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tween "dominium" and "possessio" are, firsts that 
possession, though in its effects a consequence or 
question of law, is considered in itself a question 
altogether of fact. Secondly, the mere will of the 
owner did not in all cases displace the '' dominium,'' 
e. g. if the person to whom a gift was made was 
unable or unwilling to accept it. 

In the mean time, if the reader will refer to the 
remarkable law of the Pandects, 6. i. 9, he will see 
how careful the Boman jurists were to guard against 
all these subtleties (which would have been so eagerly 
Uid hold of and encouraged in our courts, as a means 
for exasperating chicane and protecting violence) from 
interfering with substantial justice. Ulpian says, 
" It shall be the duty of the judge in this action," 
the rei vindicatio, " to ascertain the fact, an reus pos- 
sideat," then he enumerates several instances in which 
it might be said that the person having the physical 
power to give up or retain the thing, did not techni- 
cally possess it. " But I," said Ulpian, " am of opi- 
nion that the thing may be effectually claimed from 
all who hold it, and in the power of whom it is to 
give it up," " ab omnibus qui tenent et habent resti- 
tuendi facultatem peti posse," — admirable words, 
which sweep away all the cobwebs under which 
chicane conceals its desire of trifling with truth and 
right'. 



^ So the " nd exbib." H. lo. 4. 3. ment. ''The trust estate shall not/' 

§ 15. said Lord Mansfield, " be set up in an 

Contrast this with the pettifogging ejectment to defeat the title of the 

which at once restored all the quib- cestui que trust in a clear case." Doe 

bles about the legal estate that had v. Pott. Douglas, 700. That it should 

ruined so many families in eject- have been necessary to lay down such 
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On the contrary, possession resting on fact ceases 
where the will is withdrawn. Thus Paulus tells us 
that the husband ceases to be the possessor of any 
thing he has given to his wife, though such gifts 
were by the Koman law void, "quoniam res facti 
jure civili infirmari non potest*." 

It follows that "dominium" might be acquired 
without possession, for if an inheritance was accepted 
by the heir, all the hereditary rights accrued to him, 
but not possession: "Fossessio tamen nisi natu- 
raliter comprehensa ad nos non pertinet*." An ex- 
ception was made in favour of the ''usucapio," 
which the heir was allowed to take up and to com- 
plete, " quia possession defuncti quasi juncta descen- 
dit ad hsBredem et plerumque nondum haereditate 
adita completur." 

Possession is natural or civil; natural, the phy* 
sical detention of an object without the right or 
animus of the owner ; civil, the detention sometimes 
not physical of a thing ex just^ causd, and with the 
" animus domini *." 



a rnle in the latter half of the i8th * U, i. 9. 

centuiy in England shews the sad n. 4. i. 3. 9. 3. 3, *' nataralis pos- 

oondition of our jarispradenoe. Still sessio." 

more characteristic of our narrowness U, 43. 18. § 9, 10: "Dejidtur is 

is it that immediately after Lord qui poesidet sive dyiliter sive natu- 

Mansfield^s death it became law raliter." 

again, that the trust estate should * H. 41. a, 10. i. In the eye of 
be set up for "that sole purpose." the law the "animus domini" does 
Our folly in matters of jurisprudence not exist, whatever may be the pur- 
is almost incredible ; I do not mean pose of the holder ; e.g. if the thing 
the folly of the "scorticanti," but of be •* extra commerdum," a deposit, 
the larger half into which the species Vangerow, Vol. i. p. 270. 
is divided, the " scorticati." U, 43. 16. i. 9. § 10. 

* n. 41. a. I. § 4. 24. I. 26. 

' n. 41. a. 43. "Saltus hybemos estivosque ani- 
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The character of the will is described by Theo- 

philus as ^vx^ Occnro^ovTOf iia<popa tou Kpareiy xal Tod 
vefieaOai airtj, on Kpareiv eart <pv<riKm fcareyeiPf pifieaOai 
ie TO ^v)(jp ^criro^oifTos Kare')(€iv^. 

PRESCRIPTION*. 

The chief advantage which the Boman law 
gave to the ''bond fide" possessor was the power of 
acquiring a title by prescription . 

Prescription is the right which after undisputed 
possession of a thing for a time fixed by law, makes 
the thing so possessed our own. " Adjectio dominii," 
says ModestinuSy ''per continuationem possessionis, 
temporis lege definiti." n. de usucap. 3. 

The true basis of prescription is the perishable 
nature of man and all that belongs to him. It is 
necessary for the security of such a being that there 
should be a period when continued enjoyment should 
be the proof of right, and when the death of wit- 
nesses or the loss of documents should not impair 
his title to his estate, or deprive him of the means 
to resist an antiquated demand. "XJsucapio fundi," 
says Cicero, ''finis solicitudinis ac periculi litium." 
"It exists," says Gains, § 44, "ne rerum dominia 
divitiis in incerto essent." " Usucapio rerum," says 
Keratins, " constituta est ut aliquis litium finis esset." 

mo poflodemuB quamvis certia tempo* ro/A'i im ^wuciSt ^ roO Tpdy/Marot 

ribiu eo8 relinquamus." H. 41. a. 3. xarox^* icotA ii rods vd/iovt iari yfnjx^ 

II. Ad 99. Just. § 4. 9. 3. § 99. Bo- Uffrb^orrot Kwrcxfi, Syn, BatUicedh. 

tSik. 50. a. 61. secund. p. 431. at apud Vangerow, 

^ "Alind est possidere, aliud in p. 170. 

posseflrione ene ; denique rei eenrandsB ' ' ' Hmnano generi patrona prescrip- 

causA, legatorum, damni infecti, non tio.'* CaBsiodonis. ^^VetustasqusBBem- 

possident sed aunt in poBseseione cua- per pro lege habetur variomm minuen- 

todis canaft." darum adficet litium canaft.** H. 39. 3.4. 
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Arbitrary in its term, it is fixed in its principle, for 
it rests upon the same basis with society itself; that 
compromise between occasional wrong and general 
right which is inseparable from the condition of a 
finite being. Therefore we may dismiss altogether 
the trivial topics in support of it which were urged 
in the decline of Koman jurisprudence^ and which 
attorney-made judges, strangers to that and every 
other branch of knowledge, have with wonted per- 
verseness picked up at second hand, and repeated to 
shew their learning, such as " vigilantibus non dor- 
mientibus,^' &c., and place this most beneficent doc- 
trine on its real foundation. It may be worth our 
while to consider for a few moments its history 
among the Roman people. 

Under the old Roman law* there were only 
certain things called '' mancipi," which were capable 
of usucapio. Of these, moveables acquired the right 
in one year, and immoveables in two. This was 
the Law of the Twelve Tables. 

The Praetor's edict extended this principle under 
the name of "longi temporis prsescriptio " to incor- 
poreal rights, and "res nee mancipi." The term 
which guarded the "bon^ fide" possessor was ten 
years "inter praesentes," and twenty years "inter 
absentes." After the lapse of that period he ob- 
tained a valid exceptio against any one who claimed 
the property. 

If the possessor, after the prescribed time had 

^ Which is in the original Cod. 40. thy of Tribonian and Baron Dunce. 
7. 2: ''ut sit aliqua inter desides et ' "Usus authoritas fiindi bienni- 

vigilantes differentia;" a reason wor- nniyCfeterarumunumannuusasusest/* 
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elapsed^ lost the property, an "actio utilis" was 
given to him for its recovery. "Justus Titulus" 
and "bona fides" were required to give the pos* 
sessor the benefit of this principle. 

This doctrine was partially changed under Con- 
stantine, but in the year 424, under Theodosius II.» 
a law was enacted ^ which, with slight modifications, 
was embodied in the Code. The Code extended the 
same rule of prescription to all parts of the empire, 
and added a law that henceforth a thirty years' 
prescription should! be sufficient in all cases, with 
the exception of the action "finium regundorum," 
a limitation that was afterwards abolished. By an- 
other law of Justinian, the thirty years' prescription 
was reiterated, in spite of "verbosa quorundam 
interpretatio/' as the law for all suits but the "hy- 
pothecaria actio," against which forty years were 
requisite*. The law of Justinian made three years* 
possession a good title, " firmum jus," to moveables. 

It appears from this historical summary that all 
suits were at first imprescriptible. That the prin- 
ciple of prescription having been applied to some, 
was gradually extended to all. Hence the phrase, 
"perpetua actio," which at first meant an impre- 
scriptible action', came to signify an action that 
might be brought within thirty years. 

In order to found a title on prescription, the 

* Savigny, System, Vol. V. p. 278. Cod. 7. 40. i. § i. The Lawgiver 
Cod. Tbeod. 1. 11. de act. oerto complains that the law had been re- 

tempore, fin. 4. 14. vived in manj cases, "iteratis fabulis 

Cod. de pneacript. 30. 7. 39. 3. seepe recreata.'* 

* BatUika, 10. 4. airoKivTrriL diA L. Un.C. deusucap.tranaformandii. 
rpcer(af, Meermann, Th€M. 5 = 65. > Inst, de perpettiis, 4. § I3. 

Donellus, 5. 4. InsliL fa. t. 
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possession ought to be a possession '^ animo domini/' 
bon& fide, continued, peaceable, and founded on a 
''Justus titulus," — "animus domini/' that is, the pos- 
sessor must hold it as his own, not as an assignee, 
or trustee, or mortgagee. A man^ may possess a 
thing bon& fide, though he purchases it, ''a non 
domino,'' even if he knew the vendor not to be the 
owner, if there was reasonable ground that he had 
the right to dispose of it, as in the case of a ''procu- 
rator," or a '^ tutor :" '* Bonse fidei emtor esse videtur 
qui aut ignoravit eam rem alienam esse aut putavit 
eum qui vendidit jus vendendi habere." 

The ''bona fides" then is the reasonable belief 
of the possessor that he has acquired the property 
of the thing he possesses : thus if my agent pur- 
chase an estate for me without my knowledge, 
although I become the possessor of it iiomediately, 
while I am so ignorant, that possession cannot be 
the origin of a title by prescription : " Si emptam 
rem mihi procurator ignorante me, meo nomine 
apprehenderit, quamvis possideam eam non usuca^ 
piam." n. de usucap. 47. 

The purchaser* of a thing which he knew did 
not belong to the vendor when he purchased it, 
though he has possession, has not such a possession 
as will found the usucapio. The possession founded 
on an error in fact might be the foundation^ of a 
prescriptive title*, but possession founded on an error 

^ n. 50. 16. 109. n. pro empt. a. § i. 

* ''Separata est causa possessionu ' "Qui a quolibet rem emit qoam 

et usucapionis; nam vere dicitor quis pntat ipsios esse bonH fide emit." De 

emisse sed malA fide, quemadmodom oontrah. empt. 37. H. ii. 

qui sdens alienam rem emit pro emp- ^ ** Nunquam in usucapionibus juria 

tore possidet licet usu non capiat." error possessori prodeet." 
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in law could not'. ''Bona fides" was so essential 
that any one believing, though erroneously, that his 
possession was not such as to give rise to the usu- 
capion could not prescribe for what he so possessed. 

The Boman law was satisfied if the ''bona 
fides" existed at the commencement of the posses- 
sion, "initio possessionis*," says Papinian. "Si eo 
tempore quo res mihi traditur putem vendentis esse 
deinde cognovero alienam esse perseverat per Ion- 
gum tempus capioV* 

The avarice of the dignified* ecclesiastics which 
as soon as they could usurp power became thq 
scandal and scourge of Christendom, introduced a 
very important change in this doctrine. Gratiau 
quotes it in the terms of the Koman law. But two 
decretals, one in the time of Alexander the Third, 
and the other in the time of Innocent the Third, 
require a continued " bona fides," i. e. they require 
that during the whole time of the possession it never 
should come to the possessor's knowledge that the 
origin of the property he held was unlawful. To 
say nothing of the condition of Europe when these 
decrees were promulgated, which must have ren- 
dered them a source of almost interminable litiga- 

1 "Siquis id quod poBsidet non aa. i. a. 5. § nli. 
putat aibi per leges licere usucapere ^ Novell. 18. a. 

dicendam est etaam n erret non pro- Cod. 44. de sacroeanctis EocL Jus- 

cedere tamen usncapionem." n. de tinian extended the tixoe of preecrip- 

mucap. 33. § I. tion as against the church to 100 

* n. 44. § 4. diet. tit. God. de years. In 491, 40 years had been 

usncap. transf. 7. 31. lex usuo. fixed on. The abuses were so enor« 

Bicheii, § 66a sq. mous that Justinian was obliged to 

' n. de acq. rer. dom. 48. § i. restore the old law. Nov. 131. c. 6. 

Jnlianus gives a very wide definition The moat efficacious of all laws made 

of the bon» fidei emptor, which has to check the rapacity of the church was 

puzzled interpreters a good deal. n. that drawn up by D' Aguesseau, 1749, 

9 
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tioD, as two-thirds of the soil of the continent had 
probably at one time or other belonged to the 
Church, it is easy to imagine the application of such 
a rule, and its tendency to increase the scandalous 
possessions of the clergy*. 

ThiB onus" of proving Dolus lay on the person 
asserting it, ''quamvis in exceptione." 

OONTINTTANCE*. 

The tune required, as we have seen, was various. 
Three years were required to give a title to move- 
ables; ten years (inter prsesentes), twenty years 
(inter absentes) to immoveable property. The "prse- 
sentes/' accordmg to Justinian's rule, were those 
who lived in the same province, the *' absentes,*' 
those who lived in another. It was not necessary 
for the possessor to hold all the time by his own 
title, he might profit by a derivative one, the heir 
might profit by the testator's possession, the buyer 
by the seller's, the donee by the donor's. 

Possession might be interrupted by natural (as 

^ Savignj, Syriem, 5. 328. Another " Unde oportetnt qui pnescribit in 

useful doctrine was that prescription nulla femporis parte rei habeat con* 

did not run in times of heresy against scientiam aliens." Trin. 3. cap. ult. 

the Church : "In pnescriptione con- de Prescript, 

tra ecclesiam Romanam schismatum ' n. 23. 3. 18. i. 

tempora non numerantur." 0. placuit. Cod. 2. ai. 6. 

f. c. cuniTobis. 14. c. de quarta. 4. a 'II. 44. 3. 14. § i. "Plane tri- 

auditis. 1 5 . c. I . ne sede vacante quid &c. bunntur aooessiones po?sessionum his 

"Bona fides per totum prsoscriptio- qui in locum alionim succedunt." 

nis tempus necessaria est.** c. ult. hie. H. 41. 3. 13. § 9 : H. 41. 3. 14: 

c. possessor 1, de reg. juris in 6. " Id tempus yenditoris prodest eratori 

"Bomana eoclesia tribunalem pro- quo antequam venderet possedit." ib. 
scriptionem contra ecclesiam non ad- 14: "deaocessionibuspossessionumni- 
mitUt." Cap. 4. z. de Prase Nov. hilin perpetuum nequegeneraliterde- 
iii. 0. I. Ko7« f3i« c. 6. X. de Ptbmc. finire possumus, consistunt enim in 
3. 94. 8. 90IA aequitate.** 
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opposed to legal) and by legal causes. Naturaliter^^ 
by yiolence of man^ or of natural agents, streams, 
or the sea^ &c. ; nor does it signify whether the pos- 
session was forcibly interrupted by the real owner or 
not^ Civil interruption' takes place when steps are 
taken to recover by legal means from the holder of 
the thing in question. Such is citation, '^ litis con- 
testatio*." 

JUSTUS TITULUS'. 

Justinian enumerates the following causes of a 
"Justus titulus," i. e. of that title which might lead 
the possessor of another man^s property to suppose 
it his own. 

I. Pro emptore', purchase. 2. Pro soluto', pay- 
ment. 3. Pro haerede®, supposed heir. 4. Pro do- 
nate*, gift. 5. Pro derelicto", thing abandoned by 
the owner. 6. Pro legato", bequest. 7. Pro dote", 
dower. 8. Pro suo. " Pro suo possessio" talis est 

^ " Naturaliter intermmpiiur pos- Law who says Adam could not havb 

sessio cum quis de possessione vi been turned out of Paradise unless he 

dejicitur yel alicui res eripitur/' had been summoned to aocount for his 

n. de usucap. 5, the excellent law oondact. 

" sin yi dejectus est perinde habendus ' Instit. hoc tit. §§ si quis a non 

est ac si possideret." de acq. poss. Domino, 
n. 47. applies only to the spoliator. ' U. 41. 4. 

* lb. "nee eo casu quicquam in- ? Cod. 41. 5. 
terest is qui usurpayerit dominns sit " II. 41. 5. 

necne." H. de reg, juris, 45. H. de » 41. 6. *• 41. 7- " 4i. 8. 

usucap. 91 : if the possessor gaye the ^' 41. 9. 7. 46. 7. 38. 7. 49. 

thing possessed to the real owner as a "41* ' o. 

pledge or a deposit or a lease, the pos- " Pignori rem acoeptam usu non ca- 

sesoon was interrupted, ^'neque pig- pimus quia pro alieno possidemus.** 

nus, neque locatio, neque emtio rei sua H. 41. 3. 13. "Id quod quis cum 

consistere potest." suum esse existimaret possederit usu- 

' Cod. de ann. except. 1. 2, Cod. capiet eUamsi falsa fuerit ejus existi- 

deacqu. poss. 1. 10. C<nMme de Pa- matio," It must howeyer be **pro- 

m, 1. 13 : "quiconque ajoui et poss^^ babifis error," II. 41. lo. 5. § i. "justa 

sans inqui6tation." causa erroiis," n.41. 4. ii. 

* There is an old writer on the Canon 

9—8 
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cum dominiuni nobis acquiri puiamus e£ ex ek causS. 
possideinus/' 11. pro suo i. 

It matters not to the "Justus titulus" whether 
the owner, from whom the thing is acquired, be owner 
from a lucrative or an onerous title, by donation or 
purchase. But he must be owner, and not entitled 
io the possession^ or entrusted with it, for a parti- 
cular purpose, consistent with, or implying the fact 
that another is the proprietor, as in the case of the 
"precarium," *'locatioV' &c. 

Things which could not legally be possessed could 
not be prescribed for; such were things sanctae, 
sacrsB, reUgiossD, public©, and "Uberi homines V' 

The ''memoria operis facti'" might be proved 
^y hearsay. 

Certain things were withdrawn from the opera- 
tion of the rule as to prescription, ''peculium ad- 
ventitium," Cod. 6. 6o. i. Property belonging to 
<;hildren of a first marriage, Nov. 22. 24. Fundus 
Dotalis, n. 23. 5. 16. Cod. de jure Dotium, 5. 12.30. 
These are of less importance, but to them* must be 
added stolen thijigs, according to a law of the Twelve 
Tables, and the Lex Atricia (about a.u.c. 560). But 
the produce* of the things stolen were not exempted 

^ n. 43. 16. I. § 9. diBse qiram id opus fieret, neqae ex iig 

41. 9. 3. 18. 6. § I. 10. § I. andiisie qui TidiBseDi aut andiiasent.*' 

* "Usnoapionem redpiimt maxime * Inst. 9. 6. 9. 3. 

res oorporales, ezoeptie rebuB eanctiB U. 41. 3. 4. §6—33. 

saoris pubtioifl populi Romani et civi- 50. 16. 915. 

tatum, item liberie hominibua." n.41. GtAns, a. § 45. 49. A, GeU. N, AU. 

39. Cod. 7. 39. 3. InBt. de luacap. 17. 7. 

«t longi temp., prosoript. i. § i, » H. 41. 3. 4. § 19. 1. 10. § 2, L 33. 

Cod- 7. 39-^ 45. I. «6. 

' n. aa. 3. 48: "qnom omnium 47. a. 48. §5. 
hcc est opinio nee aadiisse, nee vi- 
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from usucapio, unless in the hands of the thief. 
The young of human beings and of animals 
stolen were however res £urtiv8B, even though the 
mother had borne them in the house of a bond, fide 
possessor. 

This inherent vice in possession was however 
purged away, if the thing came back to the pea- 
session of the owner. It was not sufficient if it had 
come^ to the hands of his representative without 
his knowledge. 

Or if^ having been stolen from the temporary 
holder, as a procurator, or a creditor, it came back 
to his possession. 

This happened when it was so far in his pos- 
session, '* ut avelli non possit'." 

Or if it was in his power to recover it, ''si rei 
vindicandsB potestatem habuerit." 

Or if by a lawful transaction the owner trans- 
ferred the property to the actual possessor. 

To this Ust must be added, '' res vi possessed'," 
not '' amissae^" If a malsB fidei possessor* of move- 
ables sold them, he was guilty of theft. 

According to the lex Julia repetundarum®, no- 
thing ^ven in violation of that law to the governor 
of a province could be prescribed for. 



» n. 41. 3. 4- § 6' "• «»• 49- n. 47. «• <>• 

In. «. 6. 8. » Gaitw, 7. 45- ^«<- «• 6* § «• 

4. 1. 1«. n. 41.3. 33. §4. 

n. 41. 4. 7. 1 3. 7. * 41. 3. fl«. § 4. eod. 33. § «. 

47. 7, 8. 4. 40. § I. • /twe. «. 6. § 3. 

50. 16. a 15. • n. 48. IT. 8. 8. § I. 

« n.41.34. §1«. 41.4-48. 
41. 47. 7. 
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Neither could materials^ belongisg to one man, 
and worked up into the building of another^ bo long 
as the building stood. 

By the Twelve Tables*, the five feet on each side 
of the boundary line were withdrawn from usu- 
tjapio. 

If the law prohibited alienation •, it prevented 
usucapio: '^si res talis sit ut eam lex aut constitutio 
alienari^ prohibeat, eo casu Pubhciana non competit, 
quia his casibus neminem praetor tuetur — ^ne contra 
leges facias." 

1 n. 41. 1. 7. § II. 4 n. 6. «. 12. § 4. 

41. 3* 93> § 9. But see "si ab eo enuu quern pns- 

* Cie. deLegibui, i. 11. tor vetuit alienare, idgue te scias. 
Cod. 3. 39. 6. luuoapere non potes.** U. 41. 3. la. 

* n. 13. 5. 16. 



CHAPTER IV. 

GENERAL VIEW. 

DE DOMINIO*. 

There were before Justinian three kinds of do- 
minium: ist, Nudum jus Quiritium; sdly, the Do- 
minium naturale, in bonis; sdly^ the Quiritarium 
junctum naturali. 

In order to constitute the dominium Quiritarium' 
it was requisite that there should be "jus commercii'* 
in the owner; 2dly, that the thing itself should be 
"in commerdo;" 3dly, "acquisitio civilis." Acqui- 
sitio civilis was of two classes, inter vivos and mortis 
caus4. Inter vivos was twofold: ist of "rerum 
mancipi," which was by " mancipation ;** sdly, of 
rerum "nee mancipi*/' which might be by Traditio: 
in jure cessio, usus, or usucapio. 

ACQTJISITIO MORTIS CAUSA. 

Legatum vindicationis — ^legatum praeceptionis— 
caducum. 

1 n. 6. I. Derei Tind. Niebuhr, a. 119. 

6. 7. De PablicanA in rem THpiaa. Frag. 19. § «— 17. 

aotione. Haubold, p. ^78. ' G««w» ^»w<. «• § xi9-"«. 

HeinocciuB, Ant. R, Uh. «. tit. 1. * n. 15. i. DePeculio. 

§19, «o, M— 45. Lib.4. tit.6.§«4, n. 41. I. De acquirendo rerum 

Dominio. 



«5< 
« L. Jab. 3. Varro, deReR.^. la /w*. «. i- «• 6. «. 9. 



Hugo, LehfHdi d.g. d. R, R. 1^ H. 41. 3. De ueuipationiboB ei 

148. ed. 9. UBucapionibtia 41. 4—10. Pro emtore. 
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DOMINIUM NATURALE IN BONIS'. 

Vis — ^rei vindicatio. 

The requisites for this kind of property were a 
"res quae est in commercio;" adquisitio, by the 
methods of acquiring property pointed out above 
originating from a person not the owner^ '^a non 
domino." 

Natural: occupatio, Traditio, rei mancipi (irre- 
gular transfer) longi temporis possessio: fideicommis* 
sum. Vis: Publiciana in rem actio. Exceptio rei 
venditae et traditsa. 

Increase common to the Dominium Quiritarium 
andnaturale: i, per accessionem; 2, per fructus. 

Justinian's' alteration will be found in the refer- 
ence below. 

The peculiar actions to which the Dominium gave 
rise were; i, rei vindicatio; 2, Publiciana in rem 
actio; 3, actio communi dividendo; 4^ actio ad exhi-' 
bendum. 

The right of property • is not absolute, but modi- 
fied by the exigences of the state in which it exists, 
Imd by the institutions of which it i^ upheld. 



^ n. 6. I. de rei Tindio. est jus utendi et abutendi re suft qua- 

n. 6. a, de Public, io rem aetioue. tenus juris ratio patitur." Abutendi 

"Hugo,- Lehrbueh, ed. 9. p. 148. eod. iu tbis iMwsage is not to be translated 

763. Heineccius, Ani, T, JL lib. 2, abuse, but to consume or wear out 

tit I. § 19. lib. 4. tit. 6. §§ 24, 45. by use, e. g. burning wood, and is 

* « De nudo jure Quint, tollenda." employed in opposition to ''uti," 

Cod. L un. Ulpian. iVa^. i. § 16. wbich means on] j to use a thing salvA 

Meermann, Thu, 7. p. 7. 46. rerum subetantiA. 

> Cod. Mandati, h 21, " Dominium 
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Examples of such limitations are to be fomid in 
some of the most luminous and instructive chapters 
of the Boman law^ under the head^ Actiones de 
tigno jimcto, aquae pluvise arcendse. 

Property can only then be said to be limited 
when the owner is prevented from doing something 
with it, or obliged to suffer interference with it. 

The "cautio damni infecti" is rather a duty im- 
posed on the proprietor than a limitation of his right. 

The fimdamental maxim on this head is, '^Qui 
jure suo utitur neminem Isadit.'' This principle is 
clearly recognized in the laws of the Digest^ allowing 
the intercepting of subterranean springs, and erection 
of buildings*. 

Sometimes, however, though very rarely, the 
^'animus'" with which an act is done determines its 
legaUty. 



1 Acton 7. BlondeU, ii M. and W. 

Dickinson t. the Grand Junction 
Company, which of oourae unsettles 
the principle laid down in Acton y. 
Blundell, Ezcheq. 7. aSi, may be 
referred to by the student of English 
Law; but the jurist will consult U. 
39. 1. 94. 11. ''in domo meft puteum 
aperio, quo aperto Yentd putei predsaa 
Bunty an tenear 1 ait 'Trebatius, non 
teneri me damni infecti ; neque enim 
^xistimari opens mei yitio damnum 
tibi flari in eft re in quA jure meo usus 
sim;" and 26 eod. See Wright t. 
Howard, Leach, v. 0. i. S. and S. 103. 
Brpom, Comm. on E, LaWy page 707. 
Selwyn, N,P. last ed. 1139. "De- 
nique Maroellus ait," (Maroellus was 
not a Puisne Judge,) "cum eo qui 
in suo fundo fodiens vicini fontem 



averterit nihil posse agL " Those two 
lines and a half are worth to suitors 
a yolume of the yadllating ambiguous 
trash heaped up in our reports ; in 
which, the moment a gleam of prin- 
ciple appears, it is darkened by hun- 
dreds of doubts, exceptions, qualifica- 
tions, "about it, Goddess, and about 
it,** expressed in the style of our re- 
ported judgments. 

* n. 39. 3. 1, 9. "Idem Labeo 
ait, si yxcinus toirentem, ne aqua ad 
eum penreniat^ et hoc modo sit effeo- 
tum, ut vicino noceatur, agi cum eo 
aqusB pluvia aroendn non posse . . • 
qusB sententia veripr est : si modo non 
hoc animo fecity^ ut tibi noceat> sed 
ne sibi noceat." I haye disooyered 
no other law based on this principle 
in civil matters. 
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Whatever was a natural consequence of the ex- 
ercise of the right of property on one spot of ground, 
must be submitted to by the neighbour without any 
distinct servitude*, e.g. the vapour of a cheese £su> 
tory. 

If the public road became impassable from a 
sudden accident, '^fluminis impetu vel ruin^/' the 
neighbour must allow a passage over his land^ 

To this head must be referred the law "de 
glande legend^*," glans being used for every kind of 
fruit, as "tignum" is for every kind of material used 
in building. ^' Glandis nomine omnes fructus conti^ 
nentur," reg^ulating the right to gather fruit fallen 
on a neighbour's land; and the law ^'de arboribus 
csedendis," by which, if a tree overhung the house of 
a neighbour, he might cut it down ; and if it over- 
hung his land, trim it up to fifteen feet from the soil^ 

DOMINIUM*, SPECIAL. 

Dominium, in the strict sense of the Roman law, 
was the exclusive right to the complete enjoyment 
of an external object. This included the right, not 
only to use (utendi) but to destroy (abutendi) that 
object. 

1 n. 8. 5. 8. § 5 : " led et interdio- dominas legitimus. 

tam uti possidetiB potent locam ha- H. 6. i. Heineodus, A, R, 1. tit. 

here si quia prohibeatur qualiter yelit^ i. Lib. 4. tit. §§ 24. 15. 

sao uti.'* n. 6. I. Hugo, Lehrhueh, p. 148 

« n. 8. 6. 14. § I. aq. 433. 763 sq. 931. Ed. 9. 

' n. 43. 38. L.tm. n. 10. I. Finiam Begondoram. 

* n. 43. 37. I. 39. 1. 

* TheophiloB, Pairapkraae, uses the 43. 9. 37. 43. 28. 47. 3. Hein. 
words hf p6fiov Seoirorcif. Theopliiltts, Ind, § 337. 

5. § 4. and VaiTo, dcJLS.7. 10. n. 4, 
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In the early age of Boman jurisprudence there 
was but one kind of dominium, that which entitled 
the owner to a "vindicatio ex jure Quiritium." Af- 
terwards there was recognized a twofold dominion, 
that *'ex jure Quiritium," "legitimum," to which the 
word dominium was more emphatically appropriated, 
and that which a man was said to have '4n bonis ^," 
which the PrsBtor gave an action to recover. Gra- 
dually the two kinds of property were assimilated, 
and in the time of Justinian all difference between 
them was swept away*. 

Dominium therefore is that right which gave rise 
to the " actio vindicandi," its object. 

Dominium may be plenum', as described above, 
or minus plenum, i.e. the naked property severed 
from the enjoyment. 

^'Kecte dicimus^ eum fiindum totum nostrum 
esse etiam cum ususfructus alienus est quia usus* 
fructus non dominii pars sed servitutis sit." 

The thing which is the object of "dominium" 
may cease to be, for its owner, either naturally, 
i.e. when it is worn out, consumed, or worsened; or 
civilly, i. e. by alienation. 

Alienation may be either by an act which takes 



^ " B€ffir6Ti!lt prnwrAffua/* Theoph. prietas eo tempore quo jus fruendi 

■Inst. 5. § 4. legaiario non eet. Qnodai ex duobuB 

* Cod. de nudo jure Qnirit. toll. 7. 15. illis alter decedat, per yices temponmi 

' XL 13. 3. 78, de jure Doiium. plena proprietas erit.'* 

n. 7. 4. 2. "Si duobuB separatim ^ XL de ▼. S. 95. Inst de lua. 

altemiB annis lUitiBfructas relinquator 9. 3. " Cum finitus fuerit totus xuqb* 

oontinuis annis proprietas nuda est: fructus revertitur sdlioet ad proprie« 

quum si legatarium unum substitnas, tatem, et ez eo tempore nudas proprie- 

cni alterais annis legates sit usus- tatis dominus incipit plenam in re 

fructus, plena sit apnd hseredem pro- habere potestatem/* Intl. 3. 4. § 4. 
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place between the living, or by the testament of the 
dead. It may be for a time, or irrevocable. 

As the right of property in a thing is that which 
gives the right of excluding all others from its en- 
joyment, it is an essential consequence of it that two 
persons cannot have this right over every part of the 
same thing : '' Celsus ait, duorum in solidum domi- 
nium esse non potest." 11. Commod. 5. § i5- 

But it is possible that several persons may have 
a joint property in a single object, i. e. each of such 
persons may possess not a tangible share, but a share 
recognized by law in a single object: "Plures* in 
uno fundo dominium juris intellectu non divisione 
corporis obtinent." 

The person entitled to this intellectual share is 
entitled' to his portion of its profits, may alienate it, 
or require that it shall be changed into a material 
one; on the other hand, he cannot, without the assent' 
of his co-proprietors, dispose of the common object, 
br any of its parts. 

The modes* of acquiring dominion by the Komau 
law were natural, i. e. by the law of nations, or civil, 
i. e. such as were the creation of the Koman Civil 
Law. 

^ n. de leg, 66. s. '' TJnaBqaiaqae ert prohibendi jos ease, in re enim 

portionem habet pro indiviso.*' H. pari potiorem caosam esM prohibeniis 

10.3.6. 1. "Gommanemremhabent.'* constat. " U. 10. 3. 38. 
n. 10. I. 4. § 6. "Communis est ^ n.41. 1. 1. Inst. 3. 1. 11. Theo- 

(servns) propartibns indiyisis." 45.3. 5. pbilas, 3. i. 

* n. 17. 3. 68. Cod. de oommun. De acq. rer. d. i. § i. "Omnia 

divid. 3. 37. 5. n. xo. 3. " Comma- igitor animsJia qua terrA, man, celo, 

ni diWdendo." L. 15. 30. 37. capiuntor, id eet» fere bestin, etvolu- 

' "SabinnsiDrecomroanineroinem otes, pieces, capientinm fiunt." Cod. 

dominorum jure facere quidquam 5. § 3. "Feras bestias quas Tiyariia 

invito altero posse— undo manifestum incluserimus, a nobis possideri, sed 
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The natural modes of acquiring dominion were*: 
Occupation. The apprehension* of an object not 
appropriated, with the intention of making it our 
own. Under this head may be ranged the right of 
the hunter to wild animals which he had captured. 
The right of the finder to the thing found. The 
right to the goods of an enemy. 

Delivery^ The act by which a thing is trans- 
ferred to us for the purpose of giving us the property 
therein. To make a valid delivery, the person de- 
livering must have the right and the will* to transfer 



eoB piflces qui in stagoo mmi ant fens 
quae in silTis circumteptiB yagantur a 
nobia non poBsideri quoniam reliciiB 
gont in libertato natural).*' Inst, de 
rer. div. § 13. "Neo interest quoad 
feraa bestias et volucres ntnim in suo 
fundo quisqne capiat an in alieno.*' 
IL 47. 10. 13. § ult. IL 8. 3. x6. 

Guns, de acq. dom. 3. "Quod 
nnlliuB eet id ratione natnrali occu- 
panti oonoeditnr. Neo intereat quod 
ad feras bestiaa et volucres utrum in 
auo fundo quisque capiat an in alieno. 
Plane qui alienum fundum ingreditur 
▼enandi aucupandive gratiA potent a 
domino si is providerit jure prohiberi, 
ne ingrederetur/' How much guilt 
and miaeiy would have been spared if 
this plain rule of natural justioe, laid 
down by benighted heathens, had 
not been utterly and savagely repu- 
diated by Christian legislators in 
England, See moreover, and care- 
fully consider, the admirable law 
"in laqueum.** H. 41. i. 55. 

^ De a. r. d. 31. § i. "Thesaurus 
est vetus qu»dam depositio pecunisB, 
cujns non eztat memoria, ut jam 
dominium non habeat, sic enim fit 
ejus qui invenerit quod non alterius 
sit." Inst, de rer. div. § 39. *' At si 



quis in alieno loco, non datft ad hoc 
opeHt sed fortuito invenerit, dimidium 
domino soli concessit et dimidium in* 
ventori." Cod. xo. 15. L. 11. U. de 
jure fisd, 3. § 10. Bynkershoek, Obt. 

3. § 4. p. " Qun ez hoste capiuntur 
jure gentium statim capientium fiunt.*' 
n. de a. r. d. 5. § 7. H. de capt. et 
postlim. 49. 15. 7o. § I. Cujac. Ob$, 

4. 9, "publicatur ager ez hostibus 
captus.'* n. h. t. ao. i. Distinction 
between hostis and prsedator. U. 50. 
16. 118. eod. 134. n. 41. «. I. §5, 
6, 7, 8, 9, and «o. H. i. 5. 4. 

' "Apprehensio etiam oculis et 
affectu fieri potest." H. 41. 3. i. § 21. 

* "Traditio nihil aliud transferre 
debet vel potest ad eum qui aodpit 
quam est apud eum qui tradit." II. 
de a. r« d. ao, "Nunquam nuda 
traditio transfert dominium sed ita si 
venditio aut aliqua justa causa pne- 
oesserit propter quam traditio sequ&* 
tur." n. eod. 31. Theophilus, 1. i. 40. 

^ n. de obi. et act 58. n. de acq. 
vel amitt. poss. 34. "Neque impedit 
translationem dissensus dantis et ao- 
cipientiB^ circa causam dandi et ac^ 
dpiendi, dummodo obligatio certa 
prsBcesserit in tradente.** n. de a. r. 
d. 9. Inst, de rer. div. 46. 
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the property; the person receiving it must have 
the power and intention to receive. 

Delivery might be real or symbolicalS "veluti 
clavium traditione/* 

Perception of the produce of the thing. 

The bond fde possessor of what belonged to 
another was entitled "pleno jure" to the produce* 
of it. This right vested at the moment when the 
produce was severed from the thing producing it. 
'^ Julianus ait^ fructuarii friictus turn fieri quum eos 
perceperit^ bonse fidei autem possessoris mox quum 
a solo separati sunt^" This right included natural 
produce as well as that which the skill and labour of 
the possessor had been employed to create*. 

The produce not gathered did not become the 
property of the possessor: ''Dominus de fructibus 
ab eo consumtis agere non potest." 

Accession. This might happen from the gradual 
deposit of alluvial soil by a river suddenly leaving 
its channel^ or it might happen from the act of man, 
such as from building or planting on the soil. The 
Rule of Boman Law* was "omne quod inaedificatur 

^ n. de pecul. 8. H. de adq. » de usuris. 15. H. 

amitt. po«a. 3. i. n. 18. i. 74. H. » n. 7. 4. 13. 11. de furtia, 49. 

de a. r. d. 9. § 6. H. 46. 3. 79. § 6. "ex furtivis equis nati statim 

"Pecnniam quam mihi debes aut ad bonae fidei emptorem pertine- 

aliam rem d in conspectu meo ponere bunt." 

te jubeam, efficitur ut et ta statim ^ "Bones fidei emptor non dubie 

liberaris et mea esse iocipiat, nam percipiendo fructus etiam ex alienft 

tarn quod a nullo corporaliter ejus rei re, interim suos facit, non tantiun eoB 

posBessio detineretur adquUita mihi, qui diligentii et operA ejus pervene- 

et quodammodo longft mauu tradita runt, sed omnes, quia quod ad fructus 

existimanda est.*' Inst, de rer. div. attioet loco domini pssne est." Inst. 

"Interdum etiam sine traditione nu- de renim div. 35. H. de usucap. 4. 

dA voluntas domini sufficit ad rem 19. n. fin. reg. 4. § 2, 

transferendam." YlnQiii Select, QwBSt. " U, 47, 3. 1. de tigno juncto. 

rit. I. 40. n. de a. r. d. 60. H. rer. vindio. 
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Bolo, solo cedit\" By the law of the 12 Tables the 
proprietor of a tignum (which word was used to 
denote every species of material) used in another 
man's building Could not claim the restoration of the 
tignum itself but double its value as a compensation. 
So the rule was ^^ plants^ quae terrsD coalescunt*, solo 
cedunt; e4dem ratione firumenta quoque quae sata 
sunt solo cedere intelliguntur." 

The property in letters (licet aurese) passed to the 
owner of the paper* on which they were written. For 
painting it was established 'Habukm picturse cedere." 
So where^ one thing was united to another in such 
a manner as to be inseparable from it without the 
destruction of one or both (confiisio, commixtio*), 
e. g. purple woven into a garment, a jewel set in 
gold, mulsum made of one man's wine and another 
man's honey, the property became joint, or went to 
the bond fde owner of the principal thing, who was 
bound to make compensation* to the other owner. 



13. S 6. "lex 13 tabalanim neqae 
■olyere permittit tignum fiiTtiviim 
ifidibiu vel Tineas junctum, neque vin- 
dicare, quod providenter lex effecit 
ne Tel edifidA hoc pnetextu diniantur 
Tel Tineanun cultura turbetur." 
. 1 n. de a. r. d. 7. § lo. 

* Inst, de rer. divis. 11. de a. r. 
d. 1. 9. "Arbor radidtus emta et in 
alio posita, priusquam coaluerit, prio- 
ns domini est — ubi coaluit agro cedit.*' 
n. de a. r. d. § a, n. 10. 3. 19. 
n. dea. r. d. 7. 13. 

' Inst, de rer. diTis. § 31. 

* *" Si annario Tel naTi tabulam 
meam Tel ansam scypho junxeris, Tel 
emblemata phiabp, Tel pnrporam Tea- 



timento intexeris, autbraduum statoie 
ooadanaTeris.'* H. de aur. arg. leg. 
7. § a. "Si tuum scyphiim alieno 
plumbo plumbaTeris, alienoTe argento 
ferrominaTeris, non dubitatnr scj- 
phum tunm esse et a te recte yindi- 
can." n. de a. r. d. 

' "^i quid quod ejusdem nature 
est ita confusuxn est atque comxnix- 
tum ut diduci et separari non possit, 
non totum sed pro parte esse Tin- 
dicandum (Pomponius scribit), ut puta 
meum et tuum argentum in massam 
reductum est, erit nobis commune." 
II. 6. I. 3. § 3. 

• n. de rei Tindie. 33. § 4. "In 
omnibus istis in quibus mea res per 
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In some cases the owner of the property incorporated 
"agere potest ut separentur." 

Another* kind of the accessio was called "specifi- 
catio/' when the materials belongiiig to one man 
were wrought into a new form by another. The Sa- 
binians held the property to be in the owner of the 
raw material, the Proculians held it to be in the 
workman. Justinian laid down the rule that if the 
materials could be restored to their original form, as 
in the case of a silver vessel, they should belong 
"domino materisB," if they could not "eum esse do- 
minum qui fecerit." 



METHODS OF ACQUIRING PROPERTY BY THE 
CIVIL LAW. 

The Civil Law gave the right of property in spe- 
cific and separate objects, ^'res singulares," or in an 
assemblage of objects considered as a whole, ''per 
universitatem," e.g. a flock. 

The means' to enforce the right of the proprietor 
to a specific corporeal object was called " rei vindi- 
catio," i.e. a real action which the owner might 
bring against the possessor of such an object. 

It lay against the possessor by the civil as well 

pndTalentiain alienam rem tnhit^ nostra oommnnis, quia quain diveraa 

meamque efficity si earn rem Yindicemy materia SBe atque argentnm sit ab 

per ezceptionem doli mail cogar pre* artificibns aeparaii et in pristinam 

tium ejua quod aooeperit dare." materiam reduci eolet." H. 41. i. la. 

^ Inat. de rer. div. § 25. § t. 

n. de a. r. d. 25. L. 37. § t. « n. 6. i. "In rem actio oom- 

" Si are meo et argento tao conflato petit ei qni ant jure gentium aut jura 

aliqua species fiftcta sit^ non erit ea dvili dominium acquinvit." 33. eod. 



IV.] METHODS OF ACQtJIRING PROPBRTY, &C. 145 

as against the possessor by the natui'al law^ — against 
any one, in short, who detained the thing and had 
the restitution of it in his power. It lay against the 
heir, unless he had ceased to be the possessor of it^ 
or "quatenus locupletior factus estV' and against 
him who before the "lis" was " contestatus," had 
fraudulently got rid of the possession, "sed et is qui 
ante litem contestatam dolo malo desiit possidere." 

The action* lay against the supposed possessor, 
who undertook to defend the action, though he was 
not in fact the possessor; but a recovery against him 
did not bar the owner's right of action against the 
true possessor 5. So, ist, "is qui liti se obtulit," 
2, "qui dolo desiit possidere," were considered as 
possessors. 

It might be brought for an uncertain share in an 
object if it was not in the suitor's power to know 
the precise share to which he was entitled. "In- 
certae* partis yindicatio datur, si justa causa inter- 
veniat.'! 

A Special Law* forbade the "vindicatio" to be 



^ n. de r. V. ay. § I. "meum est tulit defensioni sine causil rem non 

...cnjoB TisdieaDdi jus habeo.** eod. possideret, nee dolo fecisset quo minus 

49. § I. poBsideret ; non est absolvendus." 

" Pntoauteni ab omnibus qui ienent ■ " Si is qui obtulit se fundi Tindi* 

«t restitneadi facultatem habent peti cationi damnatus est nihilominus a 

posse." II. de r. t. 9. 0. 53. eod. possessore recte petitur, sicut Pedius 

"Per banc actionem non solum ait.'* 7 eod. U. de haered. petit. 13. 

singulsB res Tindicabuntur, sed posse § 14. 

etiam gregem vindicari. Pomponius * 76. H. de r. v. "justam habet 

scribit: - Idem, et de armento, de ignorantiam legatarius.^.Itaque talis 

equitio, ceterisqne quas gregatim ha« dabitur actio.*' 

bentur dicendum est.*' eod. i. 3. ^ " Lege special! prohibita est Tin- 

"Pro possessione dolus .est." U. dioatio tigni alienis edibus junoti.*' 

50. 17. 131. 23. 6. eod» The owner had an "actio 
' n. de r. y. 15. " Is qui se ob- de tigno juncto/* in which he reco^ 

10 
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brought for a *'tignum" iwed in the bTiilding of 
another man. 

If the defendant repudiated the poBseasion, the 
thing was delivered to the okimant^ 

The thing sought must have an independent 
existence : if it was part of another thing, the remedy 
was by an action "ad exhibendum*/' 

PUBLICIANA m REM ACTIO'. 

This action lay in behalf of the boTid Jide pos- 
sessor of a things to which he had not acquired a 
prescriptive title, and to which he could establish 
m indefensible right on other grounds, against a 
mere wrong-doer, who was not allowed to take ad- 
vantage of these defects in the quasi ownei^s title. 
It was an equitable action, and in all other respects 
but those mentioned resembled the "rei vindicatio^** 

It might be answered by the **exceptio dominii'* 
and by the *' exceptio bonse fidei possessionis*." 

Of two bonSi fide purchasers of the same thing 
from one who was not the owner^ he to whom it 

▼ered double the valae of the thing * "SiquiaidquodimfitiireKJiifUl 

used, onleM he choee to wait for the okqsSl, non a domino et nondmn nau- 

down&ll of the &bric. U, 47. 3. captum petet^ jndiciam dabo." CSoero 

^ "In rem actionem pati non 00m* pro Ol%endo, 45. Jnftik dc aoL 4, 

peUimar^ quia lioet alicai dioere ae IL 6« a. 

non powidere, ita nt si adyeFBarius ^ "Nam ai naaoaptnm est habet 

poaeit convinoere rem ab adverBario civilem actionem, neo deaiderat hono- 

poaaideri, tranaferat ad ae poBP oo monem rariam.*' U. 6. 4. i. i. 

per judioem, lioet anam eaae non * "In PublioianA aotione omnia 

approbaverit/' eadem eront quia et in rei Tindieatione 

* " Annamenta nayia aingula enmt diximna.*' n. 6. a. 7. § 8. 

^dicanda^ loapha quoqne aeparatim * £od* 16. 17. II. 17. i. 57. 

yindicabitnr.'* U. 6. i. 3. § 1. IL 4, Cvjtic, 10. 6. oba. Savigny, Sytien, 7. 
33* t 5« 
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had been delivered had the best right to the Publi* 
ciana: *'magis PublicianA uti possit^" 

EMPHYTEUSIS*. 

Emphyteusis was a right to occupy and enjoy 
the land of another, on condition of the payment of 
a yearly sum. The person having such a right was 
termed *' emphyteuta." 

The right might be conferred by will, by conven- 
tion accompanied with delivery, by prescription. 

The " emphyteuta " had the right to the produce. 
He might change, so long as by so doing he did not 
worsen the character of the farm. He might hy- 
pothecate or altogether alienate his right, subject to 
the condition of oflfering to the owner of the soil the 
opportunity of preemption. 

Unless prohibited by the terms of the contract, 
he might transmit his right to his heirs, and he 
was entitled to the benefit of the '^ actio Publiciana'' 
against the wrongful occupant, even though he should 
happen to be the landlord^ ; on the other hand, the 

^ n. 6. 9. 9. §4. "£t Jnlianus Novell. 120. c. i. § ult. Cod. do 

■cribit...iit dqnidem ab eodem non pactis 5. 14. ai. 0. 6. § 1. Voet, 

domino emerint potior sit cui priori Comm. Pond. h. t. InM, de loo. 

res tradita ert-^quod si a divenis non cond. 3. 95. § 3. By the Nov. 7. 

dominiB melior canaa sit poflsidentiB." c. 3, In emphyteiui eocleslasticfty luc- 

* IntL 3. 15. n. 6. 3. Cod. 4. 66. cession was limited to the grandson, 
^e right ori^naDy arose from the The Emphyteusis, saperficies and 

pennisaion to occupy lands of the es* pignus are servitudes ; but as the first 

tate^ on condition of planting them, two are forms of ei^oying property 

ift^vre^tp, peculiar to the Roman law, I have 

Burmann de Veetig, Poss, JZom. placed them in this chapter. 
c 1. 1. 3, hence the notion was trans- ' " Adeo adversus dominumipsum, 

ferred to lands of the sovereign and of ita tamen si vectigal solvatur.*' U. 6. 

private persons. "Kon effidimtur 3. i.§i. U. de Public, in rem actione, 

dominL" H. 39. 3. 15. | a6. 13. § 3. 

10—8 
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owner was entitled to all the rights he had not parted 
with to the emphyteuta, to the yeariy sum paid by 
the emphyteuta, to the jus protimese6s, and to a fine 
settled at the fiftieth part of the value on alienation 
(this was called laudemium in the Latin of the 
middle ages). 

This right terminated by efflux of time. 

By the death without heirs of the emphyteuta. 

By adverse prescription. 

By the dereliction of the property. 

By the expulsion of the emphyteuta. 

By the non-payment of the rent. 

By fraudulent sale concealed from the owner. 

By a substantial deterioration of the property 
through the fraud or violence of the emphyteuta. 

DE SUPERFICIEBUS*. 

This right was very similar to the emphyteusis; 
the word superficies was used to denote not the 
surface of the soil only, but any building erected on 
the soil of another. . The property of such a building 
was in the owner of the soil; but the tenant erect- 
ing it, "superficiarius," had a peculiar right called 
"superficies:" it was that of acting as the owner of 
the building on payment of a yearly ground rent.. 
His rights were protected by a special interdict, 
" exemplo uti possidetis'." 

* n. 43. 18. Savigny, EedU des OivU FrcmfoU, 3. 103. 

Bmlzes, §§ 8, 2$, 47. > «Si non solvit ezpelli potest." H. 

n. 43. 17. 3. § 7 ! "vel coenacu- «o. 4. 15. 6. i. 74. H. 7. 4. i. H. 

lam alienis sedibus injanctum.'* 90. i. 13. § 3. H. de acq. rer. d. 60. 

n. 18. I. 31. n. de solut. 98. n. de serv. Pr»d. 

n. 6. I. 75. Savigny, BechtdeaBe- * un. 13. 
iiUea, § 9. 4. § 33. Toullier, DroU 
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The chief limitations of property in the Boman 
law may be thus summed up : — 

ist. The owner was bound to allow boughs of 
trees 15 feet from the earth to overhang his soil. 
n. 43. 27. de arboribus csedendis. 

sndly. He was bound to allow his neighbour 
three days to carry away fruit that had fisdlen on his 
soil. n. 43. 27. de glande legends. 

3rdly. He was bound to allow a party-wall to 
make a " venter " in his house short of half a foot, 
n. 8. 5. 17. 

4thly. In the event of the highway becoming 
impassable, "fluminis impetu/* or ''ruina," to allow 
a passage across his land. n. 4. 6. 14. § 1. 11. 7. 12. 

stilly. Not to block up the natural channel 
through which the water escaped from his neigh- 
bour's land. n. 39. 3. 

6thly. To repair his own buildings if they were 
in such a state as to threaten injury to his neigh- 
bour^ and to remove what else might cause reason- 
able apprehension, n. 39. 2. and 8. 5. 17* 2. 

7thly. He could not take away materials that 
had been worked up in buildings, &c., but might 
recover double the value of them. n. 47. 3. de tigno 
juncto. 



CHAPTER V. 

REMEDIES AGAINST WRONG. 



I MAT refer the reader to the Commentaries of 
Gaius for an account of the manner in which the 
Roman guarded the suitor against the danger of 
technical error, instead of digging pitfisdk, like those 
who created and upheld the system of special plead- 
ing, as it existed among us on all sides, and some^ 
times in the midst of the path he was obliged to 
tread blindfold. Never has there existed a system 
so thoroughly vicious in all its parts, or leading so 
surely to the triumph of chicane, as the cistern of 
pleading which prevailed in England till within 
these few years ; and to their familiarity with, and 
obstinate maintenance of which, so many lawyers 
owed their elevation. All I propose now to do is, 
to lay before the reader a concise view of the chief 
heads into which the Roman actions were divided. 

ACTIONS*. 
The best definition of an action is that it is the 

1 Sohilling, Vol n. p. 336. CkxL 4. 10. 

IntUt, 4. § 6. Bonellus, Vol. vi. 

XHg. 44. 7. (hAva, JmUL 4. 11— 33» 
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right of enforcing what is due to the Flainti£^ by 
the judgment of a legal tribunal. 

** Jus persequendi in judicio quod sibi debetur*." 

The word was early used to denote the formula 
employed in suits*, and was from thence transferred 
to denote the forms of process'. 

It had a general and special signification\ In 
a special sense^ it meant the actio personalis^ as 
contrasted with the actio in rem petitio, and the 
persecutiones. 

The Plaintiff was the "actor," "qui agif' — some- 
times the "petitor." , 

The Defendant, the "reus"— '^is unde petitur"— 
**qui convenitur"-— "fiigiens" — 6 if^iywv. 

It was necessary to prove not only that the 
act complained of was actionable^ but that it gave 
the Plaintiff a right of action, and against the 
Defendant. The Plaintiff if successful, recovered 
not only the " corpasV' but the " causam rei," in 
other words, all he would have had connected with 
the thing sued for, if the cause of complaint never 
hadarisrai. 



^ n. 0. 59. de oU. o. art. et at qua alisB smit qun non habent 

* HottiHMUBaotioM8.2>eOfi(i(.l.57. jaris onUnftrii ezecutionem/* 38 kt. 

* Gio. md AtL 1. 1, de Oral, i» 41. " Actio ia penonam infertur, petitio 
JI. de eiigin. jmuu i. 3. ». § 6. 1. 7. in rem, peneoutio in rem vol in per* 

* 11.50. 16. 178. §9. "ActwniB sonam rei peraeqaendas gratiA.** 
verbmn et spedale eet et genende, mun ' '' Nee enim Bufficit corpoB iptnm 
omnia actio didtnr btb in rem eive in restitni led opus est ut et causa rei 
personam sit petitio, sed plerumque restituatur, id est ut onme habeat pe« 
actionss penonales solemus dioersp pe- titor quod habiturus foret^ si eo tem« 
titionis antem Terbo in rem aotiones pore quo judicium aocipiebatur resti- 
signiftssri videntur, perseontionis ver- tutus illi homo fuinet." IL 6. i. sa 
bo extraoptiinarias peneoutionss puto n. air i. 

ooDtineri, ut puta fidei oommissorum 
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In doubtful cases^ favour was for the Defendant'. 

Considered in their origin, "actiones" were 
^' civiles " or *' honorariae," 

"Civiles" was the name given to the oldest 
"Legis actiones/' either because they were esta- 
blished by positive law, or because they were adapted 
to the words of the law*. 

Honorariae included the PrsetorisQ* actiones*, and. 
the aedilitiaa actiones^. 

Again, they are divided into "actiones directs," 
and " actiones utiles :" 

" Actiones directse" being originally and imme- 
diately given for a definite case; 

"Actiones utiles" being actions moulded in 
analogy to "actiones directsB" in cases to which 
these latter were not applicable. This relation of, 
the utilis to the directa actio is indicated by the 
word "quasi;" for instance, the "quasi Serviana 
actib*," " quasi Publiciana V' " quasi Calvisiana vel 
Faviana®," sometimes by the expression "exemplo,'* 
or " ad exemplum K " 

The object of the "utilis actio*' was to complete 

* " Favorabiliores rei potios quAm actio ;" some from the penonB affected, 
actores habentur." H. 50. 17. 125. "exercitoria,""ixi8titoria actio;" some 

GaiuR, 4* § 57- n. 42. i. 38. jfrom the object, "tributoria." 

* Gaius, 4. § II. Pomponius, n. ^ Cod. 4. 58. Such were the "red- 
I. 3. 6, describes them as legitiime hibitoria^*' the "quanti minoris/' or 
actiones. "sstimatoria.'* U. 11. t. 47. § 2. 

' n. 36. I. 63. § 9. 44. § 1. § 2. h.t. 

* 46. I. 63. § 9. 31. h. t. '* Quas • Intt, § 7. and § 31. h.t. H. 16. I. 
Pnetor ex su& jurisdictione compara- 13. § i. 

tas habet." I. 4. 11. Many of these ' 6. i. 70. 

Pnetorian actions were named after ^ 3^. 5. 13. 

their author, e.ff, PublicianaySenriana, ' n. 7. i. 17. § 3. "utilis actio ex- 

actio. Some from the occasion on emplo Aquilis," 36. 45. § ai. 

which they were given, " injuriarum 
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the remedy intended by the ^'directa actio/' and 
supply any defect that had escaped the legislator;* 
sometiines to enlarge or mitigate the antient law\ \ 

In so far as these '^ utiles actiones'^ supplied 
&cts in reality wanting, but not essential to the 
justice of the case, though required for the ''actio 
directa/* they were called " fictitias actiones*/' 

The Praetor^ in the flourishing state of Boman 
Jurisprudence, granted an '*utilis actio" *'cognitA 
caus&V The effect of the "utilis actio*" was the 
same with that of the "directa." The object of 
these actions was to prevent technical wrongs to 
secure substantial justice, to take care that '^sequi- 
tas^*^ was forthcoming to the suitor for the sake of 
the common weal. : 

Actions are again divided with reference to their 
cause and object into "in rem" and "in personam •." 

In the widest sense^ the ^'actiones in rem" in- 
cluded the "actionesprsBJudiciales/' to ascertain the 

' GaiuB, 9. § 953. I. 9. 93. § 4. actione agat .... cam utnque aeiio 

4. 3. 16. f. 3. §302. §119. n. 4. ejuadem potestatifl est eundemqae ha- 

6. 43. n. 19. 5. ar. "Quoties deficit bet effectmn." 11. 3. 5. 47. § i. 
actio Tel ezceptio iitQis actio Tel ex- ^ ^ y^^y different thing from the 

ceptio eet." U. 48. 23. 3. "Utilea "Equity*' contained in Veeey. I. H. 

actiones neoeMatiBe non enint cum et 13. 5. 5. § 9 : "utilitatis gratii.*' 13. 

directs competunt." The object was 4. n. : " quia iniquum erat, non posse 

in that to improve the law and make stipulatorem ad suum penrenire ideo 

it more liberal, just the opposite to visum est utilem actionem in eam 

that of our judges in their decision on rem comparare.*' n. 19. 51. Just the 

the statute of uses. reason why our law would have re- 

* XJlpian, 18. 13. Gains, 4. § 38. fused it ; otherwise, as Lord Hobart 
"actio utilis/* "in quft fingitur." wisely said, ^How could the Law 
Theophilus, 4. § la. 7, 23. §4. 0^' be an art!" Hugo, JU. (7. 657. i. 
riX(afcE7Cir7<2f...rXa7iaoTcxdf, oblique. "utilis," 11. 17. x. 37, is used in the 

> n. 43. 18. I. ''Si qua alia actio common not the technical «eiise^ 
de superficie postulabitur causft cog- ' n. 19. 3. 1 : "HiBc actio utilis est 

nitA dabo." . etsi meroes intervenit." 

* " Neo refert direcUt quis an utili 
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** status'^ of an individual; but in a more restricted 
and usual sense, '^actiones in rmn" are those actions 
bj which a person asserts his daun to possess a 
corporeal object, ''In rem actio est per quam rem 
nostram qu» ab alio possidetur petimus et semper 
adversus eum est qui rem possidetV These w^re 
called yindicationes or petitiones* 

"In personam*," or ^personales actiones^" are 
actions brought against some person who is bound 
to give us some thing, or to perform some act. Such 
obligations may arise not only out of the lawful, 
but out of the unlawful acts, of the defendant^ — and 
are as various as the different kinds of obligation* 
The word by which the classical Jurists describe 
these actions is ''condictioV 

In a more limited sense, it means an "actio in 
personam," which is to enforce a "dari oportere." 
If it is intended to obtain a specific quantify, or one 
of a class of objects, it is called " certi condictio,'^ 
or "condictitia actio* per quam certum petitur*," 
or in the opposite case, "incerti condictio^;" if the 

> Qaiufl, 4. 5. I. Kt § 1$: "1^ p«noii«n— aetiouMqittbiuduifieriye 

peUamua in ntm quidem aoiionM tIb.* oportereinteDdimoBy condiotioiMB." H. 

diestioxiflB." U. 39. i. 9. 15. h.t. oa 15. h.t^ §1 : "la pecsoiiMn qun oobi> 

I. 16* S 3. ditttio appdUatiir." 

* n. 15. pr. h. t. Gaiiu, 4. § ). ' Feskus : "oondiotio in ditm Mr- 

' " QiUBdam ez contnctn, quaodMU tim ejiu ret qom agitor dcnimtiAtick'* 
ex facto. . .Bunt. Bx oontiaciu actio eai I. h.t. § 15 : ''oondioere eat^ demintiare 
qnotiea quia aui juria oavaft cum ali- priacA linguA" Gaiua, 4. 18: "Ac- 
quo coBtralut....Ex facto actio eat tor adTenaiio danoadabat at ad jiidi* 
quotiea ex eo teneri quia indpit quod cem oapiendam die 39 odeaMt." 
ipae adniiaity Tduti fortum yel injnri- * ' 11. ii. i. 9. § i. Qaioai 4. f 19. 
am comsuait vel damnnni dedit.** H. Thaopli. 3. | 15, II.. 35. a. QakoMp 
95. § I. ]i.t. " Agit unnaqiiiaqae aut 4. § 33. 

com eo qui e& obligatna eat vel ez oon- ' H. 45. i. 75 : 7. 5,^ i. { i : g. 9. 

tracta yel malefioio/' I. § i. h. k 35. 12, 7. 3. 

^ Gaiua, 4. § 5 : "appeUantar— in 
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action was to recover a certain quantity of money 
(certa pecunia numerata), its particular name was 
" actio si certum petatur ;'* if not for money, it was 
called "triticaria," or "triticaria condictio*." 

Many of these condictiones had their peculiar 
names indicating their origin, '^ condictio sine causft,'* 
^'condictio caus& dat4^ causft non secntft," ^'condictio 
ob turpem causam/' " ei debiti/' &c. 

If a personal action arose out of a new law 
which had not giren to it any preoise or specific 
definition, it was called "condictio ex lege," or "ex 
lege condictitii* " 

Actions were divided into universal, which 
sought the collective whole, as the hsereditatis pe- 
titio»; 

Generales^ which had for their object several 
rights and obligations bearing a certain relation to 
each other ; and 

Speciales^ which related to a Eongle object, or to 
a number of objects included under the same species. 

They were divided into private, which con- 
cerned private interests, and popular, in which the 
public were protected*. 

In popular actions the prastor might, if several 
appeared as plaintiffs, select one fittest; and the 
person who had an interest was preferred, "is cujus 
interest,'' to others. 



1 n. 13. 3. « n. 6. II. 

* ''SfiobligatiolegeDoya btro^ucta ^ n. 17. a. 38. H. 39. 3. i. 17. 

ni, neo cautum eademlegv quo genero ' n. 6. i. 73. k 3. 6. 1. f i. 

acUonis expeHaarari ex leg« agendam ' " Earn popularem acUonem dioi* 

•at" XL 13. 1. 1. on.: ''oondictio mut qua Baam jus popvlvs tQeiar.** 

qiMB as life deBcendit." H. 48. 5. a8. U. 47. 13. i. 
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Women and wards, unless their interest was 
concerned, could not bring. them. 

With reference to the relation in which the 
parties stood to each other, actions were divided into 
simplicia and duplicia judicia. All that were not 
duplida were simplicia. The duplicia were three; 
'/familide erciscundse/' ^'communi dividendo/' and 
'^finium regundorum.'^ In anj one of these three 
either of the litigants might be Plaintiff or Defend- 
ant, and might be compelled to fulfil certain obliga- 
tions towards the other. " Judicium communi 
dividundo," ^'familiseerciscundae," *'finium regundo- 
rum," ''tale est ut in eo singulaB personsB duplex 
jus habeant agentis et ejus quorum agitur^'' Some- 
times these were called "mixtse actiones*." la 
general he was considered Plaintiff who took the 
first step in the suit ; if both began at the same time 
it was decided by lot\ 

Actioils in a similar point of view were divided 
into "directae,"' and *'contrariae*;" ''directae*' beings 
those which went immediately to the main object 
Qf an obligation, whence they are sometimes called 
"principalis actio," and "rectum judicium ;'* "con- 
trariae'' being those instituted for counter and col* 
lateral claims arising out of the same obligation, 
e. g. compensation. 

When the obligation was direct, and springing 
necessarily from the contract, both litigants had a 
" directa actio ;" a " contraria actio** only arose for 

^ Us 10. I. lo. 10. 3. 3. § 3. lo. ^ n. 13. 6. 17. § I. 18. § 4. I. 4. 

3. 3. I. 16. 9. n. 4. 4. a8. n. 6. 9. 14. 13. 

* 44. 7. 37- '• ^ 18. a. 4. 18. 37. 41. § a. 8 4—8, 

» n. 10. 3. a. I. n. 5. 1. 13. 
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the defendant when the obligation was accidental 
and subordinate— as when other obligations had 
been contracted by the defendant for the plaintiff, 
for which the latter made no allowance ; of which 
kind instances repeatedly arose in the tutela, negotia 
gesta, &c. 

A most important division* of actions with 
regard to the power of the judge was into those 
*' bonse fidei " and those '* stricti juris." The latter 
class contained those actions in which no latitude 
was given to the judge. The former, called by Cicero 
"arbitria,"' those in which he was enjoined by the 
formula from which he derived his authority, to 
decide " ex fide bonA," " ut inter bonos agier opor- 
tet/' "quantum," or " quod sequius melius ;" in such 
cases, the judge gave the plaintiff all the profit to 
which he had an honest right, and to the defendant 
the benefit of every honest defence. Hence the 
saying of ScsBVola", that such cases were the test 
of a great judge, "in his magni esse judicis statuere 
quid quemque cuique prsestare oportere.*' And 
hence the pointed and concise expression "bonas^ 
fidei judicio exceptiones insunt';" words that out- 
weigh cartloads of our reports^ By far the majority 

^ I. h.t. § a8. n. 1$. 6. 3. § 9. Cic. English lawyer (still more of our En- 

jpTo Bote, Com. 4. Top. 17. Theoph. glish suiton) as Heaven is to HeU. 

4- 6. § 30 : "de bonft fide agitur cui ' H. 18. 5 : 3. 94. 3. 21. 30. 84. § 5 

non oongniit de apicibus jaria dispn- ^ If onr word equity had the usual 

tare." U. 17. i. 'ig^%4. Seneca^ de meaning that belongs to the idea in' 

Ben. 3. § 7. Gaiui, 4. § 163. drilized oountries, it would seem odd 

* This is a conclusive proof of the that this is precisely the class of oases 

opposite ideas different nations annex to which it does not apply, and that it 

to words which in dictionaries are put is reserved for plainti£b and defend-^ 

as synonymous. The Roman notion of ants of comparative opulence. "Bon» 

equity wa« as opposite to that of an fidei sunt hsec ex emto vendito (not of 
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of actions^ those especially '' quibus vitas societas 
continetur/' belonged to this class. The ^'stricti 
juris'' applied to unilateral obligations where only 
one person was bounds e.g. "stipulatio/' "literarum 
obligatio;'' to the same class belonged personal 
actions^ where the formula ran ''dare oportere/* 
and '' condictiones/' in the narrowest sense* In 
these cases equity was as much due to the litigants, 
as in those ''ex fide bon4 f but equity prescribed a 
different form of proceedings. The Bomans were 
not such gross barbarians^ as to confine equity to 
one set of courts^ and exclude it fi*om another — ^that 
they left to those descendants of Jutlanders who were 
to sit on the bench of justice^ in the southern part 
of this island. 

There remains to be mentioned another class of 
actions called " arbitrari»." In these, whether real 
or personal, the judge is empowered to pronounce an 
"arbitrium'' provisionally for the plaintiff, and if 
it be not complied with, to impose upon the defend- 
ant the payment of such a sum as the equity of the 
case demands*. 



Uukd only) kxmto oonducto/' "nego- et eqno introdacta :** see 35. a. 95, 

tiorom geftoram/' "mand&ti/* "de- where the law of nations is appealed 

poBtti," "pro socio/' "tutelsB/* ''de- to; even in penal actions the same 

positi pro socio/' "tutelae^" ''oom- ''equum*' is inroked. n. ii. i. 9. i. 

modati," "pignoraticia,** "familin H. 9. 3. 5. 5. 

ennscunds," "oommnni dividundo/* 47. ta 11. i. 

*' prasciiptis Tarbis qnas de sastimato 47. la. 10. 

proponitiiry et ea qua ex pennntatione CajacinSy O&serv. 39. o. 14. 

oompetit,*' and "hmeditatis petitio.'* * Gains, 4. § 163. I. § 31. h.t.: 

^ " Quod ob rem datnr ez bono et " qnasdam aotiones arbitrarias appel- 

fSfuo habet repetitionem." H. 11, 6. lamns .... in quibus nisi arbitrio ju- 

6. 5. I 4 : this was ''striott juris." dicis is cum quo agitur acton satis£»- 

la 66, eod. : "hoc condiotio ex bono dat, vel uti rem restituat vel exhibeat 
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With reference to the method of procedure, 
actions were divided^ into '* vulgares actiones/' '* ju- 
dicia prodita/' and "in factum actiones." The 
"vulgares actiones** were moulded according to 
formulsB^ which made technical mistake impossible, 
just as ours till within these few years made it in* 
evitable. The formulsB were either "in jus con- 
ceptaB/' when they set forth a ground of complaint 
according to the Civil Law, or "in factum con- 
ceptsB,** when the "factum** was at the beginning 
of the formula'. 

The "in factum actiones*** included the 

1. Praetorian*. 

2. The Prsescriptis verbis actiones^ 

3. Theutiles^ 

These are not to be confounded with the ''for* 
mula in jus/* and the "formula in &ctum con- 
cepta,** of which an account, invaluable to the jurist, 
is given by Gains, 4. § 45, 46, 47. It is curious to 
contrast the anxious care of the Koman legislator 
to make every pleading subservient to substantial 

▼d BolTftt Tel somim dedat oondam* et am ftctiones qme legibvi prodite 

oari debet." 4. 3- >S* I i* ^» lo* Bunt si lex jasta ac neceasaria tit, anp- 

I. 4. § 3. n. 4. 3. 4. 13. 4. a. '< Ar- plet Fraetor in eo quod legi deeit." 

bitnria actio ntriiuque atUitatem oon- * i, h. t U. 38. $. 46. 

tinet actoria et ret" § 3* ' Gaiua, 4. H 45, 46. 

^ n. 19. 5. I : "NoDnaDqaam ere* ^ U. i, h. t. 

nit at OMsaDtibna jndidis proditia et ' U, a. 14. 7. fa. IT. 17. 9. 11. g i. 

Tnlgaribus acttonibns quum proprium 44. 7* 13. and II. 3. 14. 1. 1. & 9. ft 13. 

nomen inTenire non possamiia facile § f. & 16. & as. ft 94. Gaioa^ 4. 1 13a, 

deaoendamna ad eaa qius in factum Cod. a. 14. 6. 

Tocantnr." 1 eod. : " nam quum defi- ' n. h. t. a— 4. IT. id. 3. i, g 9. 43, 

dunt Tulgaria atque uaitata actionum 36. 2. 1, 10. 3. 93. 

nomina pneacriptia verbia agendum ^ H. 9. 9. 53. 11. n. h.t. 

eat." need.: ''quia actionum non The formulas were aboliebed by Con* 

plenui numerua easet ideo plemmque stantine. 

aotionee in factum deaiderantuTj Bed Cod. 3. 58. i. 
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justice^ with the equal anxiety to promote an oppo- 
«ite object in the pages of Meeson and Wellsby *. 



JUDICIA, ORDINARIA AND EXTEAORDINARIA*. 

The characteristic of the "ordinaria judicia'* 
was^ that the magistrate within whose jurisdiction 
the suit was brought^ instructed the process^ pointed 
out and enforced the legal rules applicable to it — 
and having done this, named a private judge, to 
whom (subject to these directions) the determination 
of the case was entrusted. 

When the magistrate himself, without the inter- 
vention of a private judge, investigated and decided 
the case, he was said "extra ordinem jus dicere," 
and the "judicium*' was " extraordinarium." In 
the time of Diocletian and Maximian this was 
established as the general rule, and the naming of 
a private judge became exceptional. Thus the " soli- 
tus judiciorum ordo " was gradually abolished, and 
the old system inverted. 

Besides this, judgments were divided into those 
which " legitime jure consistunt,'* "legitima judicia," 
such as arose in Bome or within a mile^ of Bome 

^ See ReeTo, ffiri, of English Law, Jub didtar qualia sunt bodie omnia ju- 

VoL ni. p. 89. dicia," "tunc locum habebat quando 

■ I. 3. la. I. Sayigny, Oeschichie judicia ordinaria in ueu erant Bed cum 

de» R, R, Vol. 1. p. 10 1, TheopbiluBy eztraordinariia judiciis posteritas usa 

3. la : ^Ua tA ^arHipta, 6p9tydpia est." I. 3. la. 

<r, ravT^trriw ^tka iKwttro h fUanp t^ » Gaius, 4. 103—105. Pro Rose 

Kotp^ ToO KO¥p4rr6u. . . <Hi/iep<» ^ tuv Com. 5. Gains, 4. 109. 
9iKa4mjpUaF i^rpaopdumplw 6rruy koL U. 4. 6. 31. H. 27. 7.9.§ a. Gains, 

ip Tturrl Kcupif yvfufaj^ofihw, 4, no. 

I. 4. 15: "quoties extra ordinem 
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between Boman citizens and those ^'qusB imperio 
contrnentur/* To the last class belong the " recu- 
peratoria judicia," those in which the single judge 
or one of the litigants was a peregrinus^ and those 
which arose between Boman citizens at a greater 
distance than a mile from Bome. 



ACTIONES PERPETU^ ET TEMPORALES. 

In the old Boman Law' the "Perpetuse ao- 
tiones*' were those which were not destroyed by 
prescription; and this was usually the case with 
those founded in the Civil Law. " Actiones tem- 
porales," or " temporarise,*' were those which must be 
instituted within a certain time. Theodosius" made 
a law that all actions must be begun within thirty 
years from the time when the cause of action first 
existed, with some exceptions in favour of "actiones 
hypothecariae/' "actiones" for the "fundi patri- 
moniales"' of the ruler, and "actiones" for the 
claims of the Church or benevolent institutions. 
From this time actions, the right to bring which con- 
tinued for thirty years, were called perpetuae; and 
those which expired in a shorter time were called 
temporales. 

EXCEPTIONS. DEFENCES'. 

To enter into any detail upon this subject would 
be beyond the scope of this undertaking. Many 

> Ghdoi, 4. no. But we H. 48. ^P' **>• 5*' °- ^- 3- Cod. 7. 39. 
II. «. n. 5. 4. 8. §17. »/m«. 4. 13. n. 44. I. G«U8, 4. 

' Theoph. c 4. 14. SymmachuS) 115- 

11 



X62 . ROMAN PRIVATE LAW. [CH. 

of the " exceptiones" were furnished to protect the 
Defendant against the injustice which would be the 
consequence of a literal application of the law. The 
''exceptio" took the Defendant out of the category in 
which the ** intentio'* or charging part of his adver- 
sary's statement had placed him. If, for instance, 
the Plaintiff had agreed not to sue the Defendant, 
bound to him by a former covenant, the Defendant^ 
admitting the existence of the obligation, excluded 
himself from the effect of it by the exceptio of the 
" pactum conventum." Thus Ulpian says, " exceptio 
est quasi qusedam exclusio, quae opponi actioni cujus- 
que rei solet, ad excludendum id quod in intention em 
condemnationemve deductum est." 

They were perpetual* and temporary, or dilatory 
and temporal. Some of the most important are 
the " exceptio rei judicatae V' the " exceptio doli'," and 
the *^ exceptio metus." The "exceptio doli" was esta- 
blished that no one should turn the law into an 
occasion of profiting by his own evil act, against 
natural equity, "ne cui dolus suus per occasionem* 
juris civilis contra naturalem aequitatem prosit.'* 
The "exceptio doli'* was "in personam;" that of 
" metus," " in rem." Every " exceptio in factum" 
gave rise to a "doli exceptio." For he was guilty 



^ n. 44. 3. 3. '* dolus maluB actoii8;"the Pnetor did 

' Rod. 9. not say, Find for the Plaintiff, '*fAva 

■ Rod. 4. Rod. 4. § I. eA re nihil dolo malo factum eet;" but, 

^ n. 44. 4« 9. § I : "non sufficiet ei,'* *'Bi in e& re nihil dolo malo txetorit 

i.e. the Defendant, "ostendere in re factum est:" on the contrary, the 

esse dolum aut in alterius dicat dolo "metus exceptio*' ran, "si in eft re 

factum; eorumpersonasspedaliterde- nihil metus causA fikctum est.*' n. 

bebit enumerare dummodo h» sint 44. 4. 4. § 33. 

quarum dolus nooeat,*' it must be the 
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of ''dolus*' who sought to obtain that which the 
Defendant had a valid reason to refuse, '' quod qu^-* 
cunque exceptione elidi potest petit/' unless he was 
ignorant of the circumstances — ''nisi talis sit igno- 
rantia in eo ut dolo careat*;'* for even if originally 
ignorant, he has no right, when the facts are made 
known to him, to persevere. In the ''bonsd fidei 
judicia " the exceptio doli was not specified in the 
formula, but taken for granted: ''In bonse fidei ju- 
diciis inest exceptio doli*." 

The Principles of Boman Law as to the "ex- 
ceptiones** were. 

First. That the Defendant was bound to prove 
the "exceptio*:*' "Reus in exceptione actor est/' 

Secondly. That the Defendant by pleading the 
"exceptio/' did not admit the Plaintiffs charge : *' Non 
utique existimatur confiteri de existimatione adver- 
sarius, quocum agitur qui exceptione utitur\" 

Thirdly. That the Defendant might avail himself 
of difierent "exceptiones*:" "Nemo prohibetur pluri- 
bus exceptionibus uti quamvis diverssd sunt^." 

Fourthly. That though the "doli mali actio" 
must be brought within a certain time, the "doli 
mali exceptio" was perpetual, because the Plaintiff 
could choose the time to sue, but the Defendant 
could not choose when he should be 6ued^ 



1 n. eod. 1. § 5. dolo actio certo tempore finitur, 

GaiuB, 4. 119. it» etiam exceptio eodem tempore 

* n. 94. 3. 31. 30. 84. 5. 18. I. danda eet» nam liec perpetno oom- 
68. I. 18. 5. 3. petit, cum actor qnidem in bvA 

* n. h.t. 1. 1. poteetate habeat quando utatur suo 
^ 9. eod. jure, ia autem cum quo agitur non 
' 8. eod. habeat potestatem, quando oonre- 

* 44. 4« 5. § 6 : " Non sicut dc niatur.** 

11—2 
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I now propose to lay before the reader an ac- 
count of the Preventive Eemedies furnished by the 
Eoman Law. This will involve the consideration 
of the peculiarly Praetorian jurisdiction^ under which 
will fall the Obligationes ex Delicto^ and the law of 
Servitudes. We shall then examine the law of Con- 
tracts and of Inheritance. 



CHAPTER VI. 

PREVENTIVE REMEDIES*. 

INTERDICTS. 

Most of the particular interdicts \7ill be con- 
sidered under their several heads, in the particular 
matters to which they relate. But it may be useful 
to prefix an account of this peculiar and most salu- 
tary branch of praetorian jurisdiction. 

Originally they consisted in certain formuke, but 
they may be defined as proceedings by which the 
Praetor forbids or commands some action. 

They applied, says Ulpian, to divine and human 
things. To divine, as those '' de locis sacris aut re- 
ligiosis;" to human things, sometimes in the case 
of private or public property, " de his quae sunt ali- 
cujus;" sometimes in the case of what was the pro- 
perty of no one, '^ de his quae nuUius sunt." Those 
relating to property were either when the property 
was public or private. 

Public : '^ de locis publicis, de viis, deque flumini- 
bus publicis." 

Those affecting private property might relate ''ad 
universitatem," as the interdict '* quorum bonorum ;" 

^ n. 43. 1. 
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or particular things^ as the interdictum '' uti possi- 
detis,'* "de itinere actuque." 

There were three kinds of interdicts, " exhibitory,*' 
"prohibitory," and " mixt," which were both prohi- 
bitory and exhibitory. 

The exhibitory interdicts were those which ordered 
the production of a particular thing. The prohibitory 
those by which a particular act was forbidden. Some 
edicts related to what was present, as the "uti pos- 
sidetis;" some to what was past, as those " de itinere 
actuque et aqu& sestiv^." Some, as has been stated, 
^ere double, some were simple; some were annual, 
some perpetual. Some are given directfy against the 
principal, others called noxales^ on account of the 
delicta of those under our power — as when they 
have broken down or destroyed any thing, or raised 
a new work, " clam" or " vi'." 

The produce of \^hat the interdict enabled the 
litigant to recover, could only be what had accrued 
from the day that it was sued for. The interdict 
had no retroactive operation. 

INTERDICT "QUORUM BONORUM'." 

By this interdict the person whom the Praetor 
had sent into possession of property demanded resti- 
tution of that property from those who actually pos- 
sessed, or who were supposed to possess it, as heirs 
or possessors. 

It applied to the ''universitas," and not to par- 

^ n. 43. I. 5. "Interdiota nozalia nostrft potestate sunt dantur." 
sunt qua ob delicta eorum qus in '11. 43. tit. i. 
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iicular things. It did not reach the debtors to the 
inheritance, but merely the possessors of the property 
to be inherited. The person who applied for it was 
bound to prove that he had a right to the possession; 
therefore if Caius demanded possession of property 
as the son of Titius^ he was bound to prove that he 
was so. 

QUORUM LEGATORUM^ 

This was given to obtain possession, and to enable 
the heir to recover what a legatee has taken as a 
legacy without the consent of the heir. The Praetor 
assisted the heir after he had given the requisite 
security against the letter of the law. 

It lay only against the possessor who claimed 
what was sought to be recovered as legatee or fidei 
commissarius, not against him who claimed by a 
" donatio mortis caus4." 

It was given to the heir and to the possessor and 
to their heirs and successors^ but only^ as has been 
said, after security* had been given. 

With the characteristic wisdom of the Iloman 
Law, it lay not against the possessor only, but against 
him ''qui dolo desiit possidere,*' that is, who had 
purposely deprived himself of the power to restore 
what was sued for. 

Though neither the "usus" nor the *'ususfruc- 
tus'' could, strictly speaking, be said to be possessed, 

^ n. 43. 3. "Ut quod quia lagar haerede petere.*' 

tomm nomine, non ex Toluntate h»- ' " Satis d&tmn no arbitrar, si bio 

redis occnpavit, id reatituat li»redi; satis datam sit ut legatario vel ipso 

etenim nqoissimnm pnetori visnm jure aoquisita sit idonea oantio, Tel per 

eat nnmnquemqne non sibi ipsnm mandati actionem acquiri possity et 

jus dicere, oooupatas legatis, sed ab tuno interdicto loonm fore." £od. 
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but to be held^^ the interdict lay for them as it 
did for a servitude. 



«KE VIS FIAT EI QUI IN POSSESSIONEM 
MISSUS EST*." 

This was given to protect the person whom the 
Praetor had directed to take possession of property 
for the purpose of safe custody' until his claim upon 
it was decided, or the cause for which he was 
authorised to take possession had ceased. 

It mattered not for the purpose of the interdict 
whether the person against whom it was sought had 
prevented the person seeking it fix)m taking posses- 
sion by frauds or expelled him from that possession 
by violence. 

DE TABUUS EXHIBENDI»*. 

This interdict was exhibitoiy. It lay against 
the person possessing or fraudulently ceasing to 
possess, '' qui dolo desiit possidere/' any testamentary 
writing of a deceased *" person*; ^'ad omnia qusd 
causam testamenti continent^" ^'ad omnem omnino 
scripturam testamenti sive perfectam sive imper- 
fectam:" it mattered not if it was invalid, if a sub- 
sequent wiU had been made, if it was said to be 
forged, or made by him who had not ''testamenti 
&ctionem," nor if the will had been in part or 

^ "Quod neqiae tuniftractuB neque materue ipaius appnfaendends oopum 

nguM pottiddur sed magis fenctor.*' fiM^ere." 

Eod. « Eod. I. 3. 

* n. 43. 4, < § 10. '^quia Yerba pnetoria reli- 

' n. 4 a. 4« (711ml feoerunt meniionem.'* 

^ n. 43. 5. " Exhibere, hoc est 
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totally ''deletum sine dolo." It lay against the 
''aedituus" or '^ tabularius" to whom the care of the 
will had been entrusted. 

The object of it was to compel the witnesses of 
the will to attest their signatures^ before the FrsDtor, 
— ^if they would not attend voluntarily, they might 
be coerced; any one might apply for it who took 
an interest under the will, and the '^ condemnatio" 
was '^ quanti inter&it/' the amount of his interest. 

^ And then the prepoeterons use of written eridence in oonrtB of Equity is 
imputed to the Roman Uw 1 



CHAPTER VII. 

OBLIGATIONS ARISING FROM DELICTA*. 

GENERAL REMARKS. 

"Delictum** is the intentional violation of a 
general law. Eve^ one who commits such an act 
is liable to repair the damage he has occasioned, and 
to suffer the penalty inflicted by law. This liability, 
civil as well as penal, attaches to each offender, 
nor does the punishment of one exonerate the rest, 
"si cum uno agatur cseteri non liberantur*.** 

By the Roman Law "delicta" were divided into 
public and private. This division is marked by the 
different power of accusation, as it is extended to 
every citizen or limited to the injured person, by the 
different tribunals, under the jurisdiction of which 
such offences fell, by the character and method of 
applying the punishment inflicted. Any Roman 
citizen might prosecute a public '* delictum ;" on the 
contrary, the sufferer alone could institute proceed- 
ings for a "privatum delictum." Private delicta 
were tried in the same manner, and before the same 

^ De la SexTEy Chino del Derecho antur; nam in aliis furibus ejtudem 

Romomo, Vol. n. p. 383. rei pluribiu, non est propterea casteris 

* n. 9. a. 1 T. § a. So n. 26. 7. 55. 1. poBUB deprecaiio quod ab nno jam 

"Qaamvis nnoi," sc. tutor, "dnplum ezacta eit.*' 
prmtiterit, nihilominos etiam alii t«ne- 
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judges, as a civil obligation. Public delicta were 
subject to their own forms of proceeding, and tried 
by other judges. In private delicta the penalty was 
employed for the benefit of the person injured. In 
public delicta the punishment was corporal, or a 
fine paid to the treasury. 

The opinion of Ortolan and Du Caurroy, that a 
criminal intention was not requisite in all cases to 
establish a 'delictum privatum" cannot be main- 
tained. Their argument is that the Lex Aquilia 
inflicts the same punishment on an injury occasioned 
by negligence as on an injury which is intentional. 
But if we observe that the Aquilian Law punishes 
not delicta only, but negligence also, inflicting the 
same penalty, but not attributing the same cha- 
racter to its consequences, as in cases of delicta, we 
shall reject a theory that is inconsistent with the 
spirit of the Eoman Law. To this it may be added, 
that however the acts of imprudence punished by 
the Aquilian Law, if considered separately, infer no 
wrong intention, yet they are the result of other 
voluntary acts done in violation of law, and of the 
precautions enforced by law to guard against evils, 
and thus are impressed with some portion of the 
character of delicta. 

The private delicta^ enumerated in the Institutes 
are furtum* — ^rapina — damnimi — injuria. The Di- 
gest treats of several others, as '^de tigno juncto/' 
^'arborum furtim csesarum," each having its origin 
in the law of the Twelve Tables : the " servi cor- 
rupti*:'* the action for an injury inflicted "dolo malo" 

1 GaiuB, § i8a. L. 3. • 11. 47. 3=7. h. t. » U. 11. § 3. 
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in a crowd ^ — ^in these actions the condemnation for 
the first year was " in duplum," afterwards " in sin- 
gulum:" the action "quod metus causa*:" the action 
against those who took advantage of a fire, a falling 
down of buildings, a shipwreck, a naval fight^ to 
appropriate property — actions the condemnation of 
which was for the first year ''in quadruplum/' after- 
wards *'in simplum." 

PREVENTIVE REMEDIES. 

Obligations arising from "delicta'" and "quasi 
deUcta." 

Delicta interfering with the exercise of public 
rights. 

The doctrines of the Boman Law^ on this subject 
relate, 

1. To the protection of a "locus sacer :" "Ne 
quid in loco sacro fiat." 

An interdict lay against the person who violated 
this rule. 

2. To the protection of a "locus publicus*." If 
any thing was done to injure a "via publica," any 
one might obtain an "interdictum prohibitorium*" 
against the wrong-doer. 

^ n. 47. 84. '<Hoo autem edicto dAmnam aut inoonmiodiiin irrogeinr, 

tenetnr boa boIos qui damnum in non permittitar." H. 43. 6. 1. 
turbi dedit, sed et is qui dolo malo ' H. 43. 8. "Ne quid in looo pub- 

f ecerit ut in turbft damni quid daretur, lico vel itinera fiat/* "Viam publi- 

flive illo yenerit aiye non fuerit pre- cam earn didmus cujns aolum publicum 

sens... dolus eaim malus etiam absen- est-.-YisQ privatte solum alienum est^ 

tis esse potest." jus tantum eundi et agendi nobis com- 

• n. 47. 9. petit." a. § ai. b. t. 

* n. 43. 6. to 43. 15. • "Hoc interdictum perpetuum et 
' " In muris itemque portis et aliis populare est." a. 34. b. t. 

Sanctis locis aliquid facere ez quo 
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But the rule applied only to the " viaB rusticse :" 
the *'urbic8B" were under the care of the magistrate*. 

An "edictum restitutorium" lay against one who 
continued such an injury". 

3. To protect the navigation of public rivers : 
" Ne quid in flumine ripfi,ve ejus fiat quo pejus navi- 
getur," or *' quo statio iterve navigio deterior sit'." 

4. To prevent the course of a river firom being 
changed^ 

5. For the protection of ''aqua ex castello^" 

6. For the protection of the public " cloaca*." 

7. To prevent the burial of a corpse or the 
building of a tomb on the property of another 
against his will^ 

8. '* Operis novi nuntiatio®." 

One of the most refined and admirable parts of 
Eoman j urisprudence. 

The " operis novi nuntiatio" is the extra-judicial 
act by which any one apprehensive of injury firom 
walls newly begun may prevent their continuance, 
till his right has been decided, with the privilege of 
compelling his adversary, who perseveres after such 
a notice, to restore every thing to the state in which 
it was at the time the " nuntiatio" was given, how- 
ever the question of right may be decided*. 

The operation of this remedy was not retrospec- 

1 n. 9=94. h. t. ' ''Hoc interdictom proliibitoriiim 

' a. 35. h. i. esse pakm est." H. it. 8. § 4. 

« n. 43. II. • n. 39. 1, n 43. ^5. Cod. 8. n. 

* n. 43. 13. • II. 39. !• «o. § 3. "Pnetor ait 

' 43. 30. i.e. "ex 60 receptacnlo quod factum est restituaB...iieqae in- 

qnod aquam pablicam Buadpit." terestquid factum nt an non, aive jure 

' 43. 13. I. § 15- § 16' factum est, aive non jure fiustum est, 

9. n. II. 8. interdictum locum habebit" 
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live : " Adversus futiira opera inductum est, non ad- 
versus praeterita." 

There were three grounds on which the " operis 
novi nuntiatio'" could be applied for — 

Natural : when any thing was fixed in a build- 
ing of our own, or erected on our soil. 

Public: when any right establislied by law was 
violated. 

Imposiiious: i.e. to guard what had been im- 
posed. 

When any one having imposed a servitude on 
his buildings did what interfered with the enjoyment 
ofit». 

The "nuntiatio" could only be employed for 
injuries connected with the soil, ''opera solo con- 
juncta." Ulpian says he makes an "opus novum" 
"qui aut sadificando aut detrahendo aliquid pristinam 
faciem operis mutate" 

Again, the remedy lay, 

''Damni depellendi causft," "ut damni infecti 
caveatur*," 

'* Publici juris tuendi gratis*," in which case any 
citizen of age might apply for it : in other cases the 
right was limited to him "ad quem res pertinet^" 

^ n. 39. I. 5. § 9. farther borne oat by the L. 14. h. t. 

' Whether this extended to all ser- ' i. § ii. h. t. 

vitndes is the sabject of muoh discua* ^ H. 39. i. 17. H. 43. 94. i. 7. 

don. Glack, Vol. x. p. ^11, in spite ' "Nam reipublicse interest quam 

of the large expression of Ulpian, plurimos ad defendendam suam cau- 

n. 43. 95. § 3 : "Jus habet novum sam admittL" n. h. t. 3. 
opus nuntiandi qui aut dominium aut * i. ao. 4. h. t. "Quem in locum 

servitutem habet." The passage in nuntiatum est nequid operis novi fieret, 

the text is "edibus suis," which quA de re agitur, quod in eo loco 

would exclude the servitude "praedi- antequam nuntiatio missafieret, aut in 

omm mstioomnif '* and this view is ek causA esset ut remitti deberet, fac- 



VII.] PREVENTIVE EEMEPIES. 175 

Whatever was done after the "nuntiatio" was 
illegal. 

It was a peculiarity of the "nuntiatio," that it 
was "in rem," not "in personam;" wherefore it 
availed against a madman or an idiots 

It must be made on the spot, " eo loci ubi opus 
fiat." It need not be given to the master; if given to 
any one "qui in re prsesenti fuit domini operisve 
nomine," it was sufficient, though a slave, a wife, a 
boy, or a girP. 

If the person who complained of the work, com- 
plained only of a portion of it, he was bound to 
specify the exact portion of which he complained, 
and define the limits within which the work might 
be carried on. 

The "operis novi nuntiatio" was only valid for 
him in whose name it was given': "Morte ejus qui 
nuntiavit extinguitur nuntiatio." 

The right, however, acquired by the violation of 
the "nuntiatio" was not extinguished by the death 
of the person who used it*. 

As to the defendant, the proceeding being " in 
rem*" was valid against his heirs— with this distinc- 
tion, that in case of transgression he might be com- 
pelled to restore the plaintiff to his original condition, 
at his own expense, which was the penalty of his 

turn ettfidrestituaB." 11. 43. 74, 7. §a. in re pnesenti operis dotI nontiatio- 

" Qui ante remisaionem nuniiatioDis, nem factam eme, ut domino pooit re- 

contra qnam prohibitus faerit^ opus fe- nuntiari/' 

cent, dnobos interdictis tenebitur, uno * 8. 6. h. t. 5. 6. h. t. 

quod ez operiB novi nuntiatione com- ^ ao. § 6. h. t. 

ptilit, altero, quod yi aut dam/* &c. ' 8. 7. h. t. 13. h. t. But this is 

^ 10. h. t. inreconcileable with 11. 4. 7. 3. $ 3. 

' 39. I. 5. S la. 4. '*Sufficit enim Meermann, Thti. 6. p. 781. 
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&iilt; but if he died, the heir was not liable for the 
penalty, but only obliged to allow the plaintiff to 
destroy what had been done, to furnish '' patientiam 
destruendi operisV' xmless in so far as he was a 
gainer by the transgression of the law*. 

If the spot belonged to several, the *'nuntiafcio" 
was valid against all ; but if one of several proprie- 
tors transgressed, he alone was liable to the interdict, 
the others being only bound to the " patientia/' The 
"nuntians" was bound to take recorded evidence of 
the state of the work when he made his protest, '' ut 
appareat quid postea factum sit'/' 

An "exceptio" prevailed against the interdict 
when after the ^'nuntiatio'^ an agreement^ had been 
settled between the parties, unless the "nuntiatio*" 
had been ^'publici juris tuendi gratis," in which no 
such agreement could be valid; or if the work was 
such as to admit of no delay, the defendant might 
apply to the judge to determine "an talia opera 
fiierint ut contemn! nuntiatio deberet*:" — again, the 
'^nuntiatio" had no effect where the defendant was 
engaged in an act expressly sanctioned by law, e. g. 
repairing a '^rivus.** 



^ 32. h. t. qnidam patant Don valere pftctionem, 

' 30. § 7, 8. h. t. quaai in e4 re PrsBtoiis imperium yer- 

* L. 8. ood. tit. I potest. § et pro- Mtnr: Labeo autem distingiiit, ut si 
ban. "Ut probari poent quid postea ex re familiari opens novi nuntiatio 
ndificatnm sit modules munire debet sit facta, liceat paciBci ; si de ropublidt, 
18 qui nuntiaty qui ut sumantur con- non liceat : quas distinetio ven est.*' 
fennturque Pnetor deoeniere solet.** • H. 39. i. 5. § 13. "Proinde si 

^ I. § 10. h. t. "An danda sit quis cum opus hoc morft periculum 

CQUTentionis exoeptioi et ait Gelsus aUatunun esset nuntiayerit opus no- 

dandam." yum, dicemus apud judioem quaari 

* n. a. 14. 7. § 14. ** ffi paoiscar, debere an talia open ftieiint ut oon- 
ne operis noyi nuntiationein ezsequar, temni nuntiatio deberet." 
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As to the manner of extinguishing the " operis 
novi nuntiatio," before Justinian the rule was, that 
it expired in a year, and could not be renewed unless 
the nuntians had procured a sentence within that 
time in fitvour of his ''jus prohibendi." Justinian 
abolished this rule\ 

Another cause was, the remission of a competent 
judge*. 

If the defendant wanted to exonerate* his work 
from the "operis novi nuntiatio," he applied to the 
proper judge for a "remissio," and this was given at 
once unless the nuntians swore, '^se non calumnisd 
caus& opus novum nuntiare*," or the '* cautio de rato" 
was not given by him who had given the '^ nuntiatio 
procuratorio nomine *." 

In other cases a petitory suit was instituted in 
which the nuntians was plaintijBT, and therefore 
sustained the "onus probandi." The nuntians by 
adopting this mode of action renounced all possess- 
ory remedies^ and therefore Ulpian^ gives the per- 
son whose right is encroached upon a caution against 
adopting this form of remedy, unless in cases where 
the soil beyond aU doubt belonged to the defendant, 
recommending in other cases recourse to the interdict 
"quod vi aut clam," or the "uti possidetis." 

^ Cod. h. 1. 1. nn. novi nuntiatioDe ; csBteram operis novi 

* n. 43. '25. L un. nuntiatione possessorem eum faciemuB 
' 39. T* 5« § 17* cui DuntiaverimuB : at pi in suo quid 
^ 5. § 14. h. t. facial quod nobia noceat, tunc opens 
' 5. § 18. h. t. novi denuntiatio erit necessaria." 

* 5. § 10. h. t. Baal 58. 80. Or. i. H. 5. § 17. 8. § 9. § 4. 12 ; ao. § i ; 
§ 3, 6 TopayyiXKuv ytverai hdywf, ii. h. t. IT. 43. 95. 1. an. § a. U. 46. 
I. §6. h.t. 5. a. § I. 46. 5. I. §6. 

' 5. § 10. h. t. ^* Melius ease eum Cap. ult. X. de novi op. nunt. 5. 34. 

per Prsetorem vel per manum, i. e. la- Greg. 9. H. 46. 5. x. 6. 8. § 3. h. t. 
piUi jactum prohibcre, quam operis Cod. h. t. 1. u. 

12 
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Another cause was " stipulatio ex operis novi nun- 
tiatio," that is, where the defendant gave the '^ cautio 
de demoliendo/' a promise that if defeated he would 
replace every thing as it stood at his own expense. 

Lastly, the death of the nuntians, or his loss of 
all interest in the property concerned. 

OF PROHIBITIONS* AND THE INTERDICT 
**VI" OR "CLAM." 

Closely connected with the " operis novi nuntia- 
tio" is the *' prohibitio," and the interdict " quod vi 
aut clam," founded upon it. 

If any person interested in the land forbad ano- 
ther from altering its condition, and the "prohibitus" 
notwithstanding persevered, the "interdictum quod 
vi" obliged him to restore every thing to the state 
in which it was when the prohibition was signified 
to him. 

The right of the *'prohibitus" did not come into 
question : if he persevered he violated the law, as in 
the case of the *'nuntiatio." "Parvi refert utrum 
jus habuerit faciendi an non, sive enim jus habuit sive 
non ; tamen tenetur interdicto propter quod vi aut 
clam fecit; tueri enim jus suum debuit, non injuriam 
comminisci." 

No particular form was requisite to signify the 
"prohibition." The simplest act was sufficient, so 
entirely different from the English Law was Roman 
Jurisprudence* 

^ n. 43. 74. pillumye jactaniis prohibendi gratUl.' 

' "Prohibitus intelligitur quovis 40. § i. h.t. i. § 6. h. t. "Vi factum 

prohibentiB actu : id est, yel dioentis se id videtur esse quft de re quia cum 

prohibere, vel maoum opponentiB, la- prohibetur facit/* n. 50. 73- § 9. 
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The "prohibitio" was a wider remedy than the 
''nuntiatio." It comprised ''opera in solo fiujta/* 
i. e. all changes of any kind that affected the pro- 
perty ; not merely buildings : *' qui arbores sucddit 
utique tenebitur et qui arundinem et qui salictum... 
item et in vineis succisis, et si quid circa arbores 
fiat"." So, loading rich soil with a pile of manure, 
digging a trench into which the ox of the "prohibens" 
has fallen in a public wood, destroying a house, 
taking the tiles from one, polluting a well-spring, 
ploughing in certain cases, might be among the 
objects it was to prevent. 

The remedy lay not for the owner only but any 
one who had an interest, ''quia ego sum cujus in- 
terest'." The rule that the "nuntians" made the 
defendant for the purposes of the proceeding a "pos- 
sessor," is inverted in the case of the "prohibens"." 
Therefore not the "prohibens," but the "prohibitus," 
became the plaintiff. But if the heir of the "pro- 
hibitus," "ignorans causam prsecedentem," continued 
what his predecessor had begun, the interdict could 
not be used against him^ The edict applied to the 
possessor however innocent, for it ran, "quod vi 
aut clam factum est*," not " quod vi aut clam fecisti," 
as Ulpian remarks. 

The liabilities are concisely summed up by Paulus*. 
He "qui vi aut clam fecit," if the possessor, was obhged 
to allow and pay for the removal of what he had 

^ 7* 1 5* § <^- § 7* § 8. h. t. 7. § 5. * 16. § 3. h. t "In summi qui yi 

13* § 3* § 4< § 7* 1>* t. n. 47. 7. II. aut clam fecit, si poisidet patientiam 

' '3- § 4* § 5' 1^ ^ II* b- 1. et impensam tollendi operia qui fecit 

* n. 39. I. 5. § 10. nee poBflidet impensam, qui possidet 

* 20, § 3. h. t. f § 13* ^' t. nee fedt patientiam tantum debet." 

12—2 
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done— if the doer, but not the possessor, to pay for 
it; if being sued be was the possessor but not the 
doer, to allow it. The same principles that apply to 
the interdict "quod vi" hold good when an "opus 
clam fSsu^tum" is in question. Ulpian has given the 
definition of the " clam," " clam facere videri Gassius 
scribit eum qui celavit adversarium, neque ei denun- 
tiavit, si modo timuit ejus controversiam, aut debuit 
timere." The Boman Law discouraged chicane as 
much as violence. 

"CAUTIO DAMNI INFECTI\" SECURITY AGAIKST 
ANTICIPATED INJURY. 

There were cases in which though a person had 
sustained a very positive injury, he could recover 
no compensation. If an old house fell upon that to 
which it was contiguous, not only could the owner 
of the house injured recover no damages from the 
owner of the first house, but he could not compel 
him to carry away the rubbish if he chose to abandon it : 
" si modo omnia quae jaceant pro derelicto habeat." 

In order to guard against' such an occurrence 
the person endangered might demand security from 
the owner and maker of the "opus" by which he 
was menaced, for indemnification against the appre- 
hended injury. If on account of "angustiae tem- 
poris'," or absence on behalf of the commonwealth, 
injury had happened before the "cautio" had been 
required, the person injured might obtain "cautio 
de damno prsBterito." The person from whom the 
cautio was sought might exonerate himself by giving 

MI. 39. «. 6. 'y. h.t. "9. pr.h.t. 
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up the property, or opus\- if he did neither, the 
plaintiff might be put in possession of the " sedes," 
at first without ousting the defendant, "missio in 
possessionem ex prime decreto*." If this was inef- 
fectual, the property was considered as derelict, and 
passed to the plaintiff, who might instead, if he pre- 
ferred such a course, suppose the cautio had been 
given'. 

AQU^ PLUVI^ ARCEND^ ACTIO*. 

This was also a remedy against anticipated wrong, 
"damnum nondum factum;" after the completion of 
a work however, "opere tamen jam facto," from which 
damage was apprehended. It lay whenever in con- 
sequence of any work changing the natural current 
or drain of "aqua pluvia," i.e. water descending 
from the sky, whether it mixed with other water or 
not, there was reason to fear injury to the land of 
him who employed it. It lay against the owner, not 
against the "usufructuarius*," for the restoration of 
the original drain, and not for compensation that 
had accrued " ante litem contestatam." 

It might be answered by shewing that the "opus" 
was done by public authority*; that it had existed^ 
from time immemorial; that it was a servitude to 
which the land of the plaintiff was bound to submit; 
and that it had been done "patiente vicino®," with his 
tacit assent. 

* 7. li.t. n.5.6.§6.7. XI. §3. a9.§9.h.t. 

■ 15. § 11—10. h, t. 15. § 16. h. t. » a. § 3. 27, § I. h. t. 

' 13. § ult. h. t. n. 43. 4- 4- § !• ' " Si tamen lex agri non mveniatur 

^ n. 39. 3. vetustatem vioem legU tenere.*' 

■ An "ntilis actio*' lay againat the « 19. h. t. 
fraotnarios. U, 12, § 2. h. t. 3. § 4. 
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ACTIO AD EXHIBENDXJM^ 

The object of this action was to compel the 
possessor of any moveable, to produce it for the 
inspection of any one who had a just and probable 
cause (of the existence of which cause the judge 
was to determine) for demanding to see it. Several 
admirable maxims of Boman jurisprudence are con- 
tained in the chapter dealing with this subject. For 
instance, he who had fraudulently ceased to possess 
the thing in question, " qui dolo desiit possidere," was 
treated as the possessor. And again^ in answer to 
one of those cavils which are the scandal of human 
reason, and which our law has so anxiously en^ 
couraged, I find this noble passage : " non oportere 
jus civile calumniari, neque verba captari, sed qui 
mente quid diceretur animadvertere conveniri*." 

I cannot end my remarks' on this head without 
observing that this law contains the rule from which 
our doctrine of Habeas Corpus was taken, probably 
through the medium of some canonist. The passage 
is as follows : " Si liber homo detineri ab aliquo 
dicatur, interdictum adversus eum qui detinere dici- 
tur de exhibendo eo potest quis habere*." 

Where the defendant did not admit* the posses- 
sion, or where, though the equity existed, there were 
technical obstacles to this form of proceeding, there 
lay a suppletory ''actio in factum*." To this head 



^ n. 43. 5. De tdbiUU exhibendU, ^ U, 10. 4. 13. 

n. 10. 4. » "^uitas exhibitionifl." H. 10. 

« n. 10. 4. 19. 4. 3. § 14. 

• n. 43. ig, de homine libero exhi- « n, 10. 4. 3. § 14. H. 43. 5. 
benda 
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may be referred the interdicts* " de liberis exhiben- 
dis," and ''de uxore exhibendl" These were pre- 
paratory to the interdict *'ad ductionem/' which ran 
thus: *'Si L. T. in potestate L. T. est quo minus 
eum L. T. ducere liceat — ^vim fieri veto"." 

To this head may be referred the '*editio actio- 
nis'," and the '* editio instrumentorum/' which made 
technical tricks, error and surprise, as nearly impos- 
sible under the Soman system, as under ours, till 
within these ten years, it was inevitable. 



DE GLAI^DE LEGENDA*. DE ARBORIBUS C^DEN- 
DIS». DE MIGRANDO*. 

We have seen that in certain cases the owner 
of land on which the moveable of another is to be 
foimd can be compelled "ad exhibendum." There 
are however in certain cases specific remedies by 
which the same object may be more speedily and 
more certainly attained. 

The interdict ''de glande legend^" compelled the 
proprietor of the soil on which the fruit belonging 
to another had fallen, to allow the owner of that 
£ruit to pick it up eveiy third day^ 

The interdictum " de arboribus caedendis" enabled 
any one, injured by a tree overhanging his house or 
land, to get rid of the nuisance, in the first place, by 

1 n. 43. 30. * n. 43. «8. 

• 43- 30. 3. " ^- 43. «7. 1. 

> n. a. 13. The plaintiff could take • H. 43. 27. 3a. 

his adveraary to the "album" and ^ "Glandis nomine omnes fiructus 

thow him the clause he meant to use. oontinentur." § 9. h. t. 
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extirpation, in the second, by lopping up to fifteen 
feet from the soil, in conformity with the law of the 
Twelve Tables. 

The interdictum ''de migrando" enabled the in- 
quilinus* who had paid his rent, or who owed no 
rent, or who wished to remove any thing not liable 
to be distrained fox the rent, to do so without oppo- 
sition from the landlord*. 

DE CLOACIS". 

This interdict enabled any part-owner of a 
"cloaca," on giving "cautio damni infecti," to re- 
pair it on his neighbour's premises. 

In like manner, every one who had a servitude 
"itineris actusve," might make such reparations as 
the road required by the interdictum *'de itinere 
actuque reficiendo*." 

The plaintiff, in addition to the right, was bound 
to shew the exercise of it ''nee vi nee clam nee 
precario," in the preceding year, and also to give 
security "de damno infecto*." 

FOB THE REMOVAL OF A CORPSES 

The person on whose land or in whose monu- 
ment a corpse had illegally been deposited, had an 

^ Not the oolonnii. cuJ Pleading should have so long pre- 

' n. 43. 33. Every case in which vailed, and to a certain degree should 

the landlord would have a right is still prevail, in this country. 

guarded against by the edict. It is ' n. 43. 93. 

really astonishing (were it not for the ^ H. 43. 19. 

profound ignorance of Englishmen on " 43. 19. 3. § 11 — 16. 4, 5. 

all subjects of jurisprudence) that with • 11. 11. 7. a. § 1—7. 

such an example before our eyes Spe- 
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** actio in fistctum" against the person who placed it 
there, to compel him to remove it, or pay the value 
of the land. 

OBLIGATIONS ARISING FROM DELICTA. THEFT. 
FURTCJM*. 

"Furtum" is the fraudulent removal of a thing 
from the place in which it was for the sake of profit, 
either from the thing itself, or its use or possession, 
in violation of the law of nature. 

I refer to the passages in the note* to justify 
the translation I have given as exhibiting the in- 
tended definition of " furtum/* 

From the word " contrectatio '* it is inferred that 
'*£urtum*' could not be committed of immoveables*. 
Thus the mere entry into a chamber for the purpose 
of theft did not constitute the "furtum*." But he 
who received money to pay the debt of Titius to 
Caius, and instead of doing so' paid his own debt to 
Caius, was guilty of '• furtum.*' 

^ Jnd. 4. % I. n. 47. 9 : ''Fur- ewn loco non movent, furii qttidem^ 

tain est oontrectatio rei frmnduloBa, nomine ag«re reete non posse me La- 

Incri faciendi gratiA, vel iptios rei vel beo ait.*' 

etiam nsus ejua possearionisve, quod ' n. 47. 1, 45 : "Terum est, quod 

lege natnrali prohibitom est admit- pleriqne probant, fundi furti agi non 

tere." posse.*' Gaius, Iwi, i. § 51. against 

' n. 41. 3. 3. § 18 : "Si rem apud the opinion of the Sabiniani. 

te depodtam furti faciendi causA oon- ^ " Qui furti faciendi cau8& oon- 

trectayeris desino possidere. Sed si clave intravit nondum fur est, quam- 

eam looo non moveris, et infidandi vis fnrandi caus& intravit.** U. 47. 

animum habeas, plerique Teterum et 3. 11. § 7. 

Sabtnus et Cassius recte responderunt, ' "Julianus scripsit» si pecuniam 

possessorem me manere guia furtum quis a me aoceperit ut creditori meo 

tine eontrectatume fieri non potetl, nee solvat, deinde com tantam pecuniam 

animo ftirtum admittatur.'* JL 10. 4. eidem creditori deberet, suo nomine 

15: "Thesaurus meus in tuo fundo solvent, furtum earn fibcere." U. 47. 

est, nee eum pateris me effodere : cum 2. $2, § 16. 
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The criterion of the crime was anlawfal gain, 
wherefore a man might be guUty of a fiirtum of 
what belonged to himself. 

The taking unlawfully the ''hereditas" of an- 
other ''ante aditam hsereditatem V' was not a i^rtum, 
but constituted the "crimen expilatse haereditatis," 
and fell under the cognizance of the "prseses pro- 
vinciaB." Neither could married people have the 
" actio furti" against each other'. The injured person 
had his ''actio furti" against the wrongdoer for 
four- or two-fold compensation, as the furtum was 
"manifestum" or "non manifestum*." 

DOLI ACTIO*. 

This action, where there was no other remedy, 
lay for the reparation of intentional and illegal in- 
jury. It gave a right to complete compensation 
if brought within two years, but if brought later, 
only to the gain which the defendant had obtained 
from his dolus. As it was a "famosa actio," it could 
only be brought where the damage amounted to two 
aurei, and not against persons whom the plaintiff 

^ n. 47. 3. 15. § T : "DominuB qui largiri et beneficu debitorem sibi ao- 

rem subripait in quA usTufruotus alie- qnirere." 66, "Si is qui rem pignori 

niLB est, furti usufiructuario tenetur.** deditTendiderit earn, quam vis dominns 

So he might commit a furtum "rei sit, furtum facit ; sive earn tradiderat 

pignorats," 19. 6. 54. § i. h. t.; or if creditori dve tantum obligaverat.*' 

he lent to another what he had re- U. 13. i. 16. 

oeived for his own use: I quote the * n. 47. 19. 2. 

passage, which is a remarkable one : ' U. 35. 3. 

*'£x quo satis apparet furtum fieri ^ H. 47. 2, 37. §50=3— -8. 3i. 9. 34. 

ri quis usum alien» rei in suum 53. 54. § 4. eod. 

lucrum oonvertat, nee movere quern ' U. 4, 3. U, 50. 17. 47. 4. 5. 

debet quasi nihil lucri sui gratiA fv 18. z. § i. 4. 6. 7. 
ciat. Species enim lucri est ex alieno 
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was bound to hold in reverence. In this last case 
an ^' actio in factum" for the recovery of the un- 
lawAil profit lay in its stead. 

Analogous to the *' actio doli" is the "actio quod 
false tutore gestum esse dicatur\" 

The action against the person who had imposed 
upon another, by assuming the authority of a 
"tutor/' although he was not tutor: "In eum qui, 
cum tutor non esset, dolo male auctor factus esse 
dicetur, judicium dabo, ut quanti ea res erit tantam 
pecuniam condemnetur*." 

SI MENSOR FALSX7M MODUM DIXERIT'. 

This was an action against the "mensor agro- 
rum," who, like an English barrister, could bring no 
action for his fees, but received an "honorarium,** 
and gave his labour *'beneficii loco." It could only 
be brought in cases of "dolus malus," "visum est 
enim satis abundeque coerceri mensorem, si dolus 
malus solus conveniatur ejus hominis qui civiliter 
obligatus non est," Therefore neither want of skill 
nor negligence were actionable. " Lata culpa*" was 
tantamount to "dolus." 

He who purposely hindered another from ap- 
pearing* at the proper time before a court of justice. 

He who fraudulently • prevented one "in pos- 
sessionem missus " from taking possession. 

He who by the alienation of any disputed pro- 

^ n. «7. 6. * n. II. 6. 1, 

■ n. 17. 6. 7. ■ n. 2. 10. 

» n. II. 6. • n. 43. 4. n. 4. 7. 
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perty* made it more difficult or less beneficial for 
another to recover his right. 

These persons were all liable to an action '*in 
factum/' 

In the last case, if the wrongdoer was the plain- 
tiff; he had an *^ exceptio." 

The measure of damages in this case was the 
injury sustained in consequence of the change by 
the aggrieved party*, e.g. *'si res fiierint usucaptso 
ab eo cui alienatsB sint." 

To this head belongs the " Actio Pauliana'.'' 

If a debtor alienated his goods to the injury of 
his creditors, the Actio Pauliana, an ^* actio in factum" 
(sometimes an ^4nterdictum fraudatorum" attended 
with very much the same consequences) was given 
to them. This action supposes an ^'alienatio in 
fraudem creditorum " as its foundation. This might 
be by paying before the money* was actually due, 
or any act that might prevent the creditors from 
receiving their share in the distribution of the 
bankrupt's property. It lay against the alienee, 
whose privity to the fraud, if he had received the pro- 
perty as a gift, it was not necessary to prove; but if 
he parted with it to a third alienee, who was bond fide. 



1 ThiB 18 one of the most refined created and inpported it had ever 

and salutary parts of Boman juris- heazd of such a principle t 

prudence: it is the grand maxim, so * 3 h.t.=3 4. 

opposite to all the ideas of those who ' " Qusb in fraudem creditorum facta 

made the mass of incoherent excep- sunt, ut restituantur." 4. «. 8. God. 

tions which is called law among us, 7. 75. 

"ne cujus deterior causa fiat ex alieno * 10. is. eod. tit. "nam pnetor in- 

&cto." Could such a monstrous in- teUigit fraudem etiam in tempore 

justice as "tacking" have existed in fieri." 
a court of equity, if our judges who 



YU.] BI MSKSOB FALSUli MODUM DIXEBIT. 189 

such lasi-mentioned alienee was not liable ''si cui 
donatum est non esse quserendum an sciente eo cui 
donatum gestum sit, sed hoc tantum an fraudentur 
creditores'." 

*' 'Qui a debitore, cujus bona possessa sunt, sciens 
rem emit, iterum alii boni fide ementi yendidit, quse- 
situm est an secundus emptor conveniri potest : sed 
verier est Sabini sententia, bon4 fide emptorem non 
teneri, quia dolus ei tantum nocere debeat qui eum 
admisit." 

The object of the action was the recovery of what 
had been alienated with its profits, so far as might be 
necessary to satisfy the creditor — nor could the ali- 
enee recover what he had given from the creditors* 
The action lay for a year " ex die factse venditio- 
nis/' and afterwards, for the profit made, for a reason 
that will seem surprising to the readers of our law, 
"iniquum enim prsetor putavit in lucre morari*, eum 
qui lucrum sensit ex fraude." 

It lay against the heirs whose inheritance had 
been increased by the fraud of the deceased^. 

ACTIO SERVI CORRUPTI'. 

This actio lay against the seducer or corrupter 
of a slave, " quo eum deteriorem faceret," or the har- 
bourer of one who had run away. With its usual 
discrimination, and humanity, the Boman Law does 
not hold him responsible who did this ** vel huma- 
nitate, vel misericordi4 ductus, vel ahk probata et 

^ 6. § JO. h. t. 15. pr. h. t. ^ 10. alt. 1 1 h. t. 

• 9. h.t. » n. II. 3. 

' n. 43. 8. 10. 44. 
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justi ratione." It applied to one who made a bad 
slave worse^ as well as to one who made a good 
slave bad\ 

C ALUMNI A". 

The person who has received money to abstain 
from harassing another by an unrighteous lawsuit, 
or to do any litigious act, may be compelled to 
refimd four times the sum he has received if the 
action '4n factum" be commenced for it within the 
year, and the sum itself, if he be sued afterwards. 

The action lay in the case of criminal as well as 
in that of civil proceedings*. 

He who gave money to another "ut negotium 
faceret*'' to a third person, could not recover the 
money so given, but the right of action was given to 
the third person : *'ei dabitur petitio propter quern 
datum est ut calumnia ei fiat." Therefore if Caius 
received money from Titius to bring a suit against 
Paulus — and from Paulus not to bring it — he was 
liable in two actions to Paulus. 

Money's worth*, the release from an obligation, 
the loan of money without intdlrest, the sale or hire of 
a thing for less than its real value, was tantamount 
to money — ^nor did it matter whether the money was 
given to the corrupt person or to another for his 
benefit. Neither did it matter whether the money 
was paid before or after the judgment •• 



^ " Immo et si erat serrus omni * H. 3. 6. 

inodo fugitoniB, vel furtam faottinu, ' i. h. t. 

hio Tero laudator hujos propoaiti ex- ^ 3. § 3. h. i. 

titit, tenetur, non enim oportet laa- ^ 3. h. t. 

dando augeri malitiam." * i. § 9. h. t. 
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The action* did not lie where there was a "bon& 
fide transactio:" ^'Neque enim transactionibus est 
interdictum sed sordidis concessionibus." 

The case of Lord Bacon was also provided for*: 
"Si igitur accepit ut negotiam faceret, sive fecit sive 
non fecit tenetur, et qui accepit ne faceret etsi fecit 
tenetur/' So lofty was the morality of the Koman 
Jurist (heathen as he was) even amid the univers«al 
degradation of a race steeped to the lips in servitude 
— so careful was he to block up every loophole to 
prevarication and every avenue of guilt, and so 
striking is the contrast ftirnished by his rules, to the 
anxiety with which our law long provided every pos- 
sible defence that low cunning could suggest for the 
rapacity, violence, and extortion, to which our judges 
shewed for so long a period so strong a sympathy'. 

RESTITUTIO IN INTEGRUM \ 

This was the immediate interference of the ma- 
gistrate to replace the suitor in a situation from 
which he had been inequitably and to his prejudice 
removed: "Integri restitutio est redintegrandsB rei 
vel causae actio*/' 

To prove the utility of this chapter' of juris- 

^ 6. § 3. in the State Trials, disclosing crimes 

* This is the defoDce put forward almost incredible, which, thanks to 

by those who in our day have been the judge, were perpetrated with im- 

transported by their admiration for punity. 

Lord Bacon*s glorious intellect to Tin- * 11. 4. i — 7. Cox, Reports, t. 
dicatehis bottomless corruption; but 333. Donellus 21, 4 — 14. P.Williams 
the defence, scandalous as it is, cannot 3. 315. GlUck, 5. 391. Pothier, Pan- 
be supported. Lord Bacon sold in- deetor, IiutYo\.in,'p, 196. Domat. 
justice as well as justice, as he himself 3. 367. Code civil. 1674. 1334 seq. 
plainly says. ^ Pauli Mntentias, 
' See the case of Anie and Huggins, * tJlpian i . de Integ. rest. '* Integri 
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prudence would be superfluous; it is self-evident. 
Under this head the Praetor relieves men who have 
erred or been imposed upon, be it from fear, be it 
through craft, be it from age, be it from absence. 

It was eminently the creature of Praetorian law, 
and could be employed' only where in cases no help 
could be obtained in the ordinary course of justice. 
It was granted by the Praetor after a careful inves- 
tigation of the circumstances of the case: "Omnes in 
integrum* restitutiones causd. cognitA a Praetore pro- 
mittuntur, scilicet ut justitiam earum causarum ex* 
aminet an verse sint, quarum nomine singulis sub* 
venit." 

Though the chief heads were enumerated^ the 
effect of this salutary principle was not confined to 
them : '' Item inquit Praetor, si qua alia mihi justa 
causa videbitur, in integrum restituam." This clause, 
the law goes on to say, is necessary : " Multi enim 
casus evenire potuerunt qui deferrent restitutionis 
auxilium nee singulatim enumerari potuerunt; ut 
quoties aequitas restitutionem suggerit ad banc clau* 
sulam erit descendendum^" 

Like most Praetorian remedies, it must be in- 
voked within the year, *' annus utilis," only that 
"propter capitis diminutionem " was *'perpetua." 



xeetituUonem Pnator tribuit ex his > H. 4. 4. 16. *' Si ooxnmuni anzilio 
caosiB qua per dolam, metum, et et mero jure munituB est non debet 
BtatuB permutaiioneiiif et justum erro- ei tribui extraordinariam auxUiiuiif'* 
rem, et abeentiam neceasariam, et in- Ac. 4. 9. ai. § 3. 
firmitatemsBtatiB, gestaeflsedicuntur." * II. 4. i. 3. 
PauliRec. Sent, t — 7. i. What would ' n. 4. i. i. § z. " Verba edicti ta- 
the authors of this jurisprudenoe have lia sunt." H. 4. i. 99. § 6. 
thought ofthe decision in "TaltaromV ^ n. 4. 5. 36. § 9. Constantine ex- 
case! tended the privilege. L. 3. Cod. Theod. 



/' 
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The remedy extended not only to the persons 
themselves who required it, hut to their successors : 
"Omnium qui ipsi potuerunt in integrum restitui 
successores in integrum restitui possunt, et ita 
ssepissime est constitutum\" 

It was granted not only against the person who 
had done the wrong, or taken the advantage, but 
against any possessor of the object the restitution of 
which was required ; no man therefore, says Paulus, 
whom the FrsBtor has promised to restore "in in- 
tegrum*' is excluded from what he claims'. 

It was not granted where the loss sustained was 
trifling', *' propter satis minima,Tn rem vel summam," 
with the exception of that "ex caus4 doli;" for the 
person against whom in such a case a judgment had 
been given was infiimous*. Where there was a case 
of *' lucrum cessans V' it was open to all. But it did 
not apply where the gain sought would be caused by 
the loss of another, or by his punishme^t^ Minors 
might have recourse to it, though they had not sus- 
tained actual loss, "sed etii^m cum intersit eorum 
litibus et sumtibus non vexari*." 

A minor could not take advantage of this re- 



de integri resUi. Justinian enlarged * n. 4. 3. 95. H. 4. 3. i. § 4. 

the time to four yean, withoatdistine- ''Qnoniam famosa actio non temere 

tion of age or place. L. nit. Cod. de debet a Fftetore deoerni.** 

temporib. in intogrmn reetit. ' U. 4. 4« 7* § <^* "Hodie oerto 

. ^ n. 4* I, jure atimur ut et in luero minoribne 

* " Nemo Tidetnr re exdiunu quern, preonrratur.*' n. 4. 6. 47. "Sive 
Pnstor in integrom ae reetitutorum quid amiaerit sive lucratus non nt" 
pollicetar.'* Paulus ad edict 7. 15. * "Non cumet luori fiieiendi causft 
eod. ''Is qui actionem habet ad rem ex alterius damno vel pcenA auxilinm 
restitttendam, ipeam rem bftbere Ti- sibi impertiri desiderant." II. 4. 6. 
detur." n. 5a I7« 14, iB. 

* n. ^ 1, 4. * y n. 4. 4. 6. 

13 
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medy merely because a transaction in which he had 
engaged; and in which a prudent man would have 
engaged; had, from any sudden or unforeseen cause 
(an earthquake, or an inundation)^ turned out un- 
profitably ^ But where the "lifbricum setatis'' had 
been the cause of loss, as if he had accepted an in- 
heritance burdened with debt, or exposed to many 
contingencies', the minor might obtain restitution' to 
his former state. 

Assistance* was given to the minor only when he 
was '' captus contractibus," not when he was *^ de- 
linquens." Only if he incurred, by an error in the 
course he ought to have adopted, and by denying 
instead of confessing, the '^damnum dupli,''he might 
be relieved against this part of his loss^ 

If the minor hastily, "juvenili levitate ductus,** 
rejected an inheritance, and applied for restitution 
while everything was "in integro," '^omnimodo au- 
diendus est;'' but if he waited till the inheritance 
was sold, and the transactions concerning it closed, 
to take advantage of the labours of him on whom 
it had devolved, " repellendus est*." 

If the minor could procure relief " mero jure et 
communi auxilio," this extraordinary remedy^ was 

^ n. 4. 4. II. i 4. 15. "Item non fortiiitis oanbns tabjeote iont n<m 

reBiitaetar qui aobrie rem suam ad- eMeminoriadvennif emptoremBaocur* 

miniBtraiis oocuione damni non in- rendom," "nisi aotaordei^ ant e^idflnt 

oonsidte acddentia, aed fato, velit re- gratia tutorum vel ouratomm dooea- 

Btitiii...neqiie enim ntatis lubrico cap- tar." Eod, 7. % 8. 

tuB est ademido looapletem hnredita- * Rod. ^ n. 4. 4. 9. § 9, 

tern, et quod &to oontingit coiyis * The Canon Law pats chorehes 

patrifamiliaii quam-vis diligentlBsimo and eleemosynaiy endowments on a 

posBit contingere." 5. eod. leyel with minors. X. h. t. i. 3. 6. 

* "Multis caBibos obnozi»/' "dis« De rebus Eodee. 3. 13. 11 

tricte probandum est in rebus quae * 44. § a. eod. ' £od« 
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not granted to him, as if he made a contract '^ sine 
tutoris auctoritate, nee locupletior factus est." 

He could not be ^^restitutus in integrum" if he 
had given Kberty to a slave \ and ''injuriarum judi- 
cium semel omissum repeti non potest*." 

If the minor when he came to full age' ratified 
what had been done, he could not take advantage 
of this remedy ; but if his acts when of full age 
were the necessary consequence of what he had done 
as a minor, he might do so^ 

This chapter of the Pandects is especially recom- 
mended by D'Aguesseau^ to the student who wishes^ 
to make himself a great magistrate : ^' Si le jeune 

homme veut le deveair, la mati^re des contrats 

et des obligations sera celle h, laquelle il s'attachera- 
d'abord dans T^tude du droit, en y joignant cello 
des restitutions en entier, qui est aussi fondee 
8ur les premieres notions de la justice naturelle, et 
qui est d'un usage continuel au Ch4telet." 

ABSENCE. 

This head of relief applies to those who were 
absent "reipublices caus4/' "sine dole;" e.g. all 
soldiers ''qui discedere signis sine periculo non pos- 
simt:" not on leave of absence, but ''dum domum 
vadit aut redit." 

1 "AdFenusUbertatem/' Eod. ii. aliqiiid> debitoribos pftternis; mox 

§ 9. desiderabat restitui in integmm : quo 

' 37. eod. magls abstineret paternA hsreditate 

' " Si quit mi^or faotos oomproba- cootradioebatar ei, quasi m^or factus 

veiit quod minor gesserat^ repetitio- comprobasset quod minori sibi pla- 

nem oessare.** 3. § i. eod. ouit» putavimus tamen restituendum in 

4 ''Minor miscnerat se patemaa integrum initio inspecto.** 3. § 2, eod. 

h»reditati, mijorque iactaa exegerat 9 VoL xv. p. 109. 

13— a 
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Any one not a soldier who by order of the coun- 
cil had been present on a military expedition where 
he had been killed — "hseredibus succurrendum/' 

" Medici militum." 

" Qui provinciis prsBSunt." 

Any one specially ordered by the ruler to exer- 
cise the functions of judge or assessor in his native 
province, "puto enim reipubl. causS. abesse." 

*' Procurator Cassaris." 

^' Qui missi sunt ad gratulandum principi." 

The absence ^^reipublicss causd." lasted so long 
as the duty was to be fulfilled or the ftinction exer- 
cised. Time was allowed for return ; but if any one 
^'deflexerit suaa rei caus^/' that was not to reckon in 
his &vour — ^illness and inclement weather were to be 
excused, '^habebitur ratio humanitatis — sicuti habeii 
solet et hiemis et navigationis et cseterorum qusa casu 
contingunt.*- 

But magistrates resident at Bome were not' 
absent *'reipublicse causS,." 

Nor the farmers of taxes. 

Nor those employed to draw up the Acta Prsa- 
sidum. 

They must be absent " coacjbi et non sui commodi 
causft/' "sine dolo malo." 



CHAPTER VIII. 

LAW OF SERVrrUDES AND USUFRUCT'. 

RIGHTS IK THE THING. 

Where the natural liberty that otherwise would 
belong to the proprietor is abridged, and his power 
over what belongs to him is subjected to a right 
existing for the benefit of another, the property so 
burdened is no longer free, and is therefore said in 
the Roman Law to be servient, servire, and the lia- 
bility is called by the Roman Law a servitude, and 
in ours an easement. The essential characters of a 
servitude according to the Roman Law were, first, 
that it imposed no active duty. This is over and 
over again stated in the Pandects. Such a duty 
might exist, but would not be a servitude. It com- 
pelled the owner to abstain himself from doing what 
otherwise would be lawfiil, or to allow others to 
do what otherwise would be unlawftil: "Servitu- 
tum non ea natura est ut aliquid faciat quis, ... sed 
ut aliquid patiatur vel non faciat*." Secondly, it 

^ (Tmerol Texii, beo pntat : ri quia viciDO oeaserii^ jus ei 

"mad eiiam vemm paio quod eaae aquam immittere, aqu» pluyisB ar- 

Qfilins Bcribit: si fundut tnos ▼idno oend^ eum agere non pooe." H. 39. 

seiriat, et propterea aquam reoipiat, 3. 2, § zo. 

cMsare aque pluviie aroendsB actio- La Sezra, VoL I. 271. Der, Jiatn, 

Bern, no tamen, ri non ultra modum * n. 8. x. 15. § i. U. 8. 5. 6. 2, it. 

nooeat. Cai oonaequens est quod La- II. 8. 5. 8. a. 
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could exist only over the property of another: " Nulli 
enim res sua servit*/' This is a corollary from the 
definition that it is a dismemberment of property*. 

Thirdly, there could be no servitude of a servi- 
tude; therefore a legacy' of an usufruct in a right of 
way, an aqueduct, &c. was invalid. 

A servitude* might be personal — due to a person, 
as to the usufruct of an estate, or real, due from one 
thing to another; as the servitude to which particular 
buildings or land were subject in town or in the 
country, e.g. *'oneris ferendi, tigni immittendi, prote* 
gendi fluminis vel stillicidii." 

A real might be turned into a personal servi- 
tude', '' si testator personam demonstravit cui servi- 
tutem prsestari voluit." 

A servitude* was not to be extended beyond 
reasonable limits: it was to be enjoyed ^'civiliter.** 
An absolute right granted to Titius of walking at 

^ n. 8. 3. 96. n. 8. 4. 12, e. g. "Cmii fimdiu 

n. 8. 9. 97. ''In re oonuniini fundo 8ervit...«dificiA <|iioqiie fundi* 

nemo dominonun jure serYitntUneque et fundi aRdificiiw eAdem oonditione 

facere quidquam invito altero potest Benriunt/' 

neque prohibere quo minus factat — ' n. 8. 3. 1. penult; and in the case 

nuUi enim res sua servit." " itineris, actus, vis, pascendi, aquas 

n. 33. 9. I. haustus." Pottage of Spamith Sheep 

■ n. 7. I. 15. "Proprietatis dominnsy from one pari of Spain to the other* 

ne quidem consentiente usufructuarioy Jovellanos. 

servitutem imponere potest." • H. 8. i. 4. § i. "Si cui simpli* 

* What litigation and ruin would ciua via per fundum ci^uspiam ceda* 
have been averted if this simple tur, vel relinquatur, in infinito yide- 
prindple had been applied sooner to Hoet per quamlibet ejus partem ire, 
outstandingtermsof years in our sys- H^^t lioebit— emitter modo, nam 
tem. quflsdam in sermone taoite exoipiuntur ; 

* "Nee usus neo ususfructus iti- non enim per rillam ipaam neo per 
neris, actus, vie, aqusBductus legari mediae vineas ire agere ainendua ett» 
potest, quia servitus servitutis esse cum id eque commode per alteram 
non potest** H. de orafr. 9. leg. i. partem faoere pooit minore tervientis 

^ Be'servit i. fundi detrimento/' 
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his pleasure over the land of Caius did not enable 
Titius to walk over the vines of Caius, or into his 
drawing-room, or to inflict wanton mischief on his 
property. 

Fourthly, it could not exist unless it was for the 
benefit of somebody^ (unlike the fantastical and 
wantonly vexatious* devices of the barbarians who 
established the feudal law); so a stipulation with 
another person that I shall not use a particular 
road of my own farm, is of no avail, ''quod nihil 
yidnorum interest non valet'." 

The grant of a servitude tacitly* carries with it 
the allowance of all that was in reason necessary for 
its enjoyment: *'Si iter legatum sit quo nisi opere 
fecto ire non possit, licere fodiendo, substinendo, iter 
facere, Proculus ait*." 

The owner of the servient object was not bound 
to keep it in repair. The right to a servitude was 
indivisible^ 



^ ''Qaoties neehommum nee pn&- * H. 8. 4. ii. i: "tadte htdo jura 

dioram BerrituteB sant qaia nihil vi- sequuntar." 

cinorum interest non valet, relnti ne ' As a general rale ; but the owner 

per fimdnm taum eas^ ant ibi con- of a wall rapporting the beam of 

sistas, et ideo mihi eonoedas jos 4lbi another man as a servitude might be 

non ene fnndo tao uti, fnii, nihil bound to repair it according to the 

•gitur." n. 8. X. 15 ; but see 19. eod. bettier oi^nion. '< Evaluit Servii sen- 

''Qusdam enim deberi habere pos- tentia in propositft specie, ut possit 

•nrnus etiamn nobis utilia non sunt." ^juis defondere jus sibi esse cogere ad- 

* FowHng waa for that reason ex- versarium reficere parietem ad onera 
<duded, n. 8. 3. 16: o^K eifkoyop iK&ih sua sustinenda." IT. eod. "In om- 
Tur rwr iwr&rttw Ofias i» clXXor/)/oif nibus servitutibus refectio ad eum per- 
X»/>^ocf ^6€9f said Divus Pius. tinet, qui sibi servitutem adserit^ non 

* " Qui habet hanstnm iter quoque ad eum cujus res servit.** U. d seir, 
habere videtur ad hauriendum.*' IL vind. 6. § 1. 

eommnn. pr»d. ii. %i, * IL 8. i. 11 and 17, 
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REAL SERVITUDES'. 

The word servitude used by itself generally de- 
notes a real or prsedial servitude. 

In real or prse(Ual servitudes there are two in- 
variable objects: one to which, and another from 
which, a right is due. The first is called the domi- 
nant^ the second the servient "prsedium.** A real 
servitude was a burden imposed on one prsedium for 
the benefit of another prsedium. 

'* Neratius ait, nee haustum pecoris, nee appulsum, 
nee cretas eximendae, caldsque coquendaa, jus posse 
in alieno esse, nisi fundum vicinum habeatV^ 

They must exist for the benefit of the dominant 
land*; and the right to them cannot be detached 
from it, or extended beyond its exigencies*. They 
may be not only for substantial profit, but for 
delectation ; as the right of bringing water not only 
to irrigate the pasture, but to improve the land- 
scape. But they could not be established for merely 
personal objects independent of the estate, ''ut 
pomum decerpere liceat, ut coanare, ut spatiari in 
alieno possimus^, servitus imponi non potest.** They 
were bound to have a constant and perennial cause; 
wherefore the right of bringing water from an arti- 
ficial pond or reservoir could not be granted, '^omnes 

^ "Patientia pro traditione.*' n. niimar at etiain non ad irrigandum 

de nervit. 4. sed peooria oaosft rel amoonitatii aqaa 

* n. d. I. p. 9. 5. § X. dud poflrit** n. de aq. quot. x. f ir. 

* n. d. 8. p. 9. 5. § I. ood. 7. § I. * n. 8. 3. 5. § 9. "NeratiaB didt 
"In roBiicifl pnediia impedit aenri- nt maxime calda ooquendn et creUe 
tatem mediom pnediam quod non eximend» Mnritaa constitui ponit; 
senrit." non nltra poaae qnam qnatenus ad 

^ De 8. p. 2. § 34. ''Hoc jnre earn ipsum ftrndmn opoa sit." 
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autem pnecQorain servitutes perpetuas causas liabere 
debent et ideo neque ex lacuS neque ex stagno con^ 
cedi aquasductus potest/^ Servitudes were either 
continuous, exercised without interruption, or discon- 
tinuous, i.e. exercised at intervals. 

The prsedium in respect of which the servitude 
was due might be urban or rustic. The praedium 
urbanum had relation to the superficies', the praedium 
rusticum to the soil'. Some servitudes were called 
rustic because they belonged to a praedium rusticum, 
such as iter, actus, via, aquaeductus, which if they 
had been annexed to a praadium urbanum would be 
called urban. 

As instances* of urban servitudes we may name 
the servitude ^'oneris ferendi/' when the wall or 
pillar of one man sustained the weight of the build* 
ing of another. The owner of the servient building 
might exonerate himself by relinquishing the pro- 
perty. 

The servitude '* tigni immittendi V of receiving in 
the wall the beam of another house and allowing it 
to remain. 

"Tigni projidendi*," of allowing the beam to 



^ n. d. 8. p. u. aS. "Stilliddii matter much dispated : it agrees with 

qaoque immittendi naturalis et .peiv H. 8. i. 3. " Senritutes pnedonum 

petoa canaa eoe debet." alias in snpeificie oonnBtant.** 

. * Iniit. de senr. ^ De b. p. a. 33. 

n. de senr. i. 3. * Eod. 8. i. '*Ut tigna BOfloipiat.*' 

n. oommnn. pned. i. "Pnediorum Compare 14. eod. 

orbaQorum BerYitates hm »uai qua < IT. de v. ». 742. § i. "Inter pro- 

ndificiii inhsarent, ideo nrbanoram jectum et immieeum boo intereeae, ait 

prndiorum dictso, quoniam sadificia Iiabeo, quod projectum eeset id quod 

omnia urbani^ prsdia appeUamus et- ita proveheretur, nt nunquam requi« 

•i in yiM sdificata lunt." esceret." 

* This 19 the view of Yinmus on a 
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project over part of another house irithoat resting 
on it. 

'' Altius non tollendi^/ when the occupier of one 
house was forbidden to raise his building, lest this 
might a£fect the enjoyment of another. 

^'Ne luminibus officiatur':" this was almost iden- 
tical with the preceding one. 

By the '^luininum servitus'" the neighbour was 
obliged to receive the light from our windows^ 

The servitus "stillicidii" or "fluminis*" was two- 
fold ; ^^recipiendi," by which the neighbour was obliged 
to allow the water to drop from our roof upon his 
land. 

"Non redpiendi,'' by which he was to keep the 
water collected on his roof from falling upon our 
land. 

The *'stillicidium'' was the word used to denote 
water Mling in separate drops. 

The " flumen/' that which flowed in a continued 
current. Besides these, there were the "cloacae*,^ 
"latrinae/* "ftmii immittendiV 

^ Do 8. p. XL 9. IiiBtit. de seir. § i. rdKkaaip rel premirft quftdAin Imneh 

n. do 8. p. n. "Si inter te ei viciniim in eas aedes deTolTator/' 

tunm non oonvenit ad qnam altitadi- * '* Lominom serniate oonstiiatA 

nem extolli asdificia qum faoere insti- id aoqiuBitom videtur ut viciniis hi- 

inuti oporteaty arfaiirimn aocipere po- mina noBtra cxdpiat.** n. de «. p. 

tens.*' 34. eod. n. 4. 

s " Hoc maxime adepti yidenrar no ^ " Lumen, id est nt coBinm Tide- 
jus sit vicino alUus sdificare atque atnr, et interest inter hunen et pro- 
ita minuere lumina nostromm SBdifi- spectum, nam proepectos etiam ex in- 
Gionim." 17. eod. Planting a tree ferioribus locis est, lumen ex inferiore 
might be forbidden on the same looo esse nonpotest" n.d.B. p.o. 16. 
ground. "Nam et arbor e£Soit qno ' 11. 8. 1. 17. § 3. eod. 90. Inst, f . 
minus ccdi videri possit.** Eod. 1. do senrit. H. 8. «. «8. Theoph. P«h 
^'Interdum did potest enm quoque rap, § i. Inst, de serv. 
qui toUit gdificinm vel deprimit lu- * n. 43. 93. i. § 4. 
minibus offioere, si forte jcar' dth ^ n. si senr. Tind. 8. S 5* 
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The servitudes "prsBdiorum rusticorum** were 
iter, actus, via^ aquseductus ; ^* iter " was the right of 
a man to passage^; ''actus/' the right to drive 
cattle or a vehicle; ''via," was the right of driving, 
riding, or walking on an ascertained and measured 
road, set out by public authority. The "iter" did 
not include the "actus,'' but the "actus" did in- 
clude the "iter," and the "via" both. The "aquss^ 
ductus*" was the right of passage for running water 
through the field of another. Besides these, the 
principal servitudes were the "aquaa haustus," the 
"pecoris ad aquam appellandi," the "pascendi," 
"cretsa lapidisque eximendi," "aren» fodiendse," 
"calcis coquend®." 

Beal servitudes might be established : — 
By the will of private individuals^ signified either 
by covenant or by testamentary disposition; to 
which, in affirmative servitudes, may be added a 
quasi traditio and acquiescence: "Si de usufructu 
agatur tradito Publidana datur, itemque servitutibus 
urbanorum praediorum per traditionem constitutis 
vel per patientiam . . . item rusticorum'." A servitude 
might be granted by implication, as if a right was 
granted, which, unless the servitude was granted 
also, would be useless \ " Usufructu loci legato etiam 
accessus dandus est, quia et haustu relicto iter quo« 



1 n. 8. 3. I. eod. 7. "Via Utitudo » H. 43. 10. 4. H, 8. 3- io- «>d. 

ex lege dnodecimtabalanimocto pedes 9X. eod. ii. n. 39. 3. 17. § i. 

in poiteciiiin habet^ in anfractanii id Inst, de servit. 9. 3. i. H* 8. 3. 

est nbi flezum est, sedeoim." H. d. s. 90. § 3. H. 43- ^o. i. § X3« H. 8. 

p. R. 8. "QoA yehioulum ire poterit, 3« i. i. 
aHoqnin iter erit non vift.'* 93. eod. ' Dig. 6. a. ii. § c. 

13- § 3. 
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que ad hauriendum praestaretur^/' It miglit be 
limited to time, place, and particular modes of en* 
joyment*. Nobody but the owner (including by 
that word' the superficiarius and emphyteuta) could 
impose or acquire a servitude. 

A joint owner^ could not impose a servitude 
without the assent of his coproprietor. The real 
owner could not impose a servitude*, even with 
the consent of the beneficial holder, unless it was 
such as clearly not to injure him : " Yeluti si talem 
servitutem concesserit jus sibi non esse altius tol* 
lere." 

. A servitude might be established by the decision 
of a judge, in cases of necessity, e.g. if a road was 
destroyed by an inundation*, 'Wicinus proximus 
viam prsBstare debet." And by prescription^, "si- 
quis diutumo usu et long& quasi possessione jus aqusa 
ducendsB nactus sit, non est ei necesse docere de jure, 
quo aqua constituta est, veluti ex legato, vel alio 
modo, sed utilem habet actionem ut ostendat per 
annos forte tot usum se, non vi non clam non 
precario." 

Servitudes' are lost by the lapse of the time for 

' ^ Dig. 8. 9. 10. ooDBtituentnr, et ipsao ad ezemplam 

^ "Modumadjiciservitatibuspone eanmi que ipso jure oODBtitate sunt 

constat^ yeluti quo genere reHiculi utilibua actionibus petentur, sed et 

utatuj^-vel uon agatur, yeluti ut equo. interdictum de his utile oompetet.*' 

duntaxat — yel ut certum pondus ye« n. 43. 18. i. § 9. 

h&tur, ut grez ille trausducatur, aut ^ n. 8. x. § i. 

carbo portetur." H. de senrit. 4. § i. » " Ne quidem consentiente fruc- 

§ 4. tuario." n. de usufruct. 15. § ult. 

' In these Oases the Pnetor sup- * U, senr. quom. amitt 14. f i. 

plied the kw in behalf of the actual 7 n. si servit. ymdio. 10. 

owner — when the property came to * n. quemad. servit. amittuB. 

the real owner the servitude ceased. ■ H. de s. p. urb. 30. U. de s. p. 

" Servitutes quoque Pretorii jure urb. 10. § 3. 31. 
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whiclL it was agreed they should exist, or from a 
superveniDg cause, such as express compact, destruc-^ 
tion of one of the estates, or by the blending of 
the two estates by non user, for ten years, for the 
present, and twenty years for the absent; there 
being during that time full opportuniiy of its en- 
joyment. 

PERSONAL SERVITUDEa 

Servitudes are called personal, which are created 
for the benefit of a person, and cease to exist when 
he does. They are four : — 

Ususfructus, usus, habitatio, jus operarum ser- 
vilium. 

Ususfructus is the right of enjoying the property 
of another without impairing it substantially: '^ Usus- 
fructus est jus alienis rebus utendi fruendi, salv4 
earum substantia." From corporeal objects, which, 
the very act of using did not consume, to which, 
it was at first confined, it was afterwards extended 
to objects of all kinds, security being given to the. 
heir for the value of such as were of a consumable, 
nature K This latter right was called ''quasi usus- 
fructus/' 

Thus the ususfructus nominum* might be be* 
queathed. 

^ ''Senatu oensnit ut omniiim re- uBamfractmn rsrtitiiiy nt tamen «o 

rum qnaa in ajtuque patrimonio ene nomine hsredi ntiliter cavetur.'* Inst, 

oonstaret, tunutfractus legari poesit— de ufufructo, § «. 
quo Mnatus oonanlio inductnm vide- * '* Post quod omnium rerum usua- 

tur ut earum rerum qu» usu toUun- frucini legari potent. An et nomi- 

tnr vel minuuntur poent ususfructus num T Nerva negavit, sed est verius 

legari." n. 7. 5. I. <'Utilitatis causA quod Cassius et Proculus existimant, 

senatus censuit posse etiam earum posse legari." H. de us. earum, fto. 

rerum (qua ipso usu oonsumuntur) L. 3. 
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The usufruct was created by the spontaneous 
act of private men, by will*, by contract, by law, 
as the right of the father in the '^peculium adven- 
titium"' of the son; by the sentence of the judge, 
when of two litigants, the property in an estate 
is assigned to one, and the usufruct to another*, by 
prescription*. 

The rights of the usufructuary* were the fruits 
and profits of the thing enjoyed: such as the 
wool, milk, and offspring of animals, the skill of 
a slave, the produce of mines and quarries* which 
he was entitled to dig, if it was for the benefit of 
the estate. He was entitled to the loppings of 
wood, but not to cut down forest-trees, unless for 
works of necessity. But he did not become the 
proprietor of a treasure found on the land, nor of 
the child of a slave, nor of alluvial land. He was 
entitled to all the means requisite for the enjoyment 
of the property, such as a right of way to the land, 
and to all the remedies necessary for the protection 
of the property which the owner could employ, such 
as the "cautio damni infecti,'' the "novi operis 
nuntiatio." He might sell or hire his own rights 
to others, but he could only sell the property to 
the owners 

The quasi usufruct gave the rights of an owner, 

^ Inst 9.4. S 3* " Dizimus usumfructiim a frao- 

* Dig. 16. 6. I. taario oedi non posse nisi domino 

* lb. 10. 3. 6. la ^. 16. !• proprietatis, et si extraneo cedator, id 
^ lb. 7. I. est ei qui proprietatem non habet^ 
' lb. 7. 1. 13. § 5. nihil ad enm transire sed ad domiaum 
*" Finitur Qsns si domino proprie- proprietatis rerennrnm osmnfruo- 

tatii ab nsnfructiiaiio oedatur cam tnm.*' U. dejaradotiamy 35. 3. 66. 
cedendo extraneo nibil agitor." Inst 
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enabling the beneficial holder not only to alienate 
and worsen, but to consume the4)roperty. 

The duties* of the usufiructuaiy were to preserve 
in its integrity that of which he enjoyed the usu- 
fruct. Thus he was bound to keep buildings in re- 
pair, watercourses open; to feed cattle and slaves ; to 
maintain the numbers of a flock, by supplying it with 
offspiing ; to supply dead or decaying vines and trees 
by others. He might open windows or embellish 
rooms, but not change the character of the house he 
inhabited, nor extirpate fruit-trees, nor destroy dwell- 
ings^ nor sell* the ''instrumental of the &rm, nor let 
out to hire garments of which he had the use, nor 
employ dresses for the stage, otherwise than on the 
stage. So he was bound to employ slaves in their 
proper functions ; if he sent a librarian to manage 
a &rm, or turned an actor into a bath attendant, 
"abuti videbitur proprietate ;" neither could he by 
improving the property increase the risk or burdens 
of the proprietor. • 

The expense incurred for the sake of produce fell 
on him alone ; so did that of repairs, which he could 
only escape by abandoning his right as usufructuary ; 
a right however that did not belong to the usufruc- 
tuary who had injured the property. He was not 
obliged to restore buildings that had fiJlen down 
from age ; if he did, he might demand compensation. 

^ Dig. 7. I. 15. § 3. "GenenHter et valetudinis impendia ad enm zwpi- 

Labeo ait, in omnibiLB rebuff mobiUbua oere naturft manifeBtiun est." 68, 69. 

modum earn tenere debere no 8qA "FractnariiiB oaoaam proprietatisde- 

feritate vel HBTitiA ea oorrumpat.*' teriorem fiMsere non debet-^meUorem 

Dig. 7. 1. 44. 7. §§ 9, 3. nit. 45. '*Sicat hcete potest." 

impendia cibariornm in Beimm cnjoB * Dig. 9. § 7. 
UB Uifnictus ad aliqnem pertanet, ita 
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He was bound to discharge the burdens inherent in 
the property. ^ 

The usufructuarius^ was obliged to find security 
that he would fulfil his obligation ; until he did so 
the proprietor might take the produce of the things 
unless he was himself to blame for the delay. The 
fiscus gave no security, '^ quia non solet fiscus satis- 
dare*; ** neither could security be required fi:om the 
fiEither "in peculio adventitio.** 

The proprietor might waive his right to exact 
security. 

The right to usufruct' was destroyed by the lapse 
of the appointed time; by the happening of the 
condition on which it was to cease ; by the death of 
the usufructuary; by the "maxima" or "media capitis 
diminutio*" of the usufructuary; by merger, e.g. if 
the usufructuary acquired the right to the property 
himself, or ceded his right to the proprietor*; by 
the destruction, or substantial change of the thing 
enjoyed, e.g. if the usufruct of a field were be- 
queathed to a man, and it became a lake ; subject 
however, in the last case, to the revival of the usu- 
fruct, if the property recovered its original character y 
by non user, of ten years between the present, o£ 
twenty between the absent. 

Fruits gathered® belonged to the usufructuaiy 
and his heirs ; not gathered, to the proprietor. 

* 7&. 7. 9. I. § 3. S 7. XJlpian » Dig. 7. 4. 15. 16. 

sajB that both sidee will do well to ^ Cod. do usafracto, 16. § 9. 

make an inrentoiy: "Ut inde possit ' " Bel mutatione interiie nsuin- 

spparere an at qnatenoa rem pejorem fractum placet.** Dig. 7. 4. 5. § 9. 
legaUrina fecerit." • Dig. 7. 4. 13. "Si fractuarius 

' Dig. 36. 3. I. S 18.' meneoi fecit^ et deoenit, itlpulamquie 
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The last fruits from what produced fruit con- 
tinuously were divided pro ratd between the usufruc- 
tuary and the proprietor. But the fruits from what 
produced fruit at certain intervals went altogether 
to the usufructuary, if his right ceased after the 
fruit was gathered ; if it ceased before, to the pro- 
prietor. 

Besides^ the method of enjoyment which has 
been explained, the Roman Law recognized a *' quasi 
ususfrnctus," an inferior species, that is, the bare 
naked use of the property of another for a time, 
severed from all profit, "sine fructu," "boni viri 
arbitratu*." 

Thus the "usus" might be in one person, the 
"fructus sine usu" in another, and the property in 
a third^ This right varied with the nature of the 
thing to which it applied : if the use of a slave, or 
a house, or a picture were bequeathed to any one, the 
rights of the usuarius were coextensive with those of 
the usufructuarius, except that he could not let nor 
lend them*. If the usus of flocks and herds be- 
longed to any one, he was not entitled to their young, 
or their wool, or their milk*. He might use the 
sheep to manure, and the oxen to plough. Sabinus 
allowed the usuarius of land to take "quod ad victum 

in mease haeredls ejas esse Labeo ait— cedent habitationem sine se." 

spicam qu» terrft teneator domini lb. la. "Neque vendent usum." 

fundi esse." § 26. § 58. ^ See a beautiful paasage, I)e fini- 

1 Dig. 7. 8. I. § I. bus, I. § 4. 

* Warnkonig, Comment. I. p. 449. ' Labeo allows tbe legatee of a 

* "Poterit autem apud alium esse nsus a little milk: " Modico lacte 
usn», apud alium fructus sine usu, usurum puto, neque enim tam stricte 
apud alium proprietas." Dig. 7. 9. interprelandse sunt voluntates defunc- 
14. § 3. torum.'' 7. 9. 14. 12. 

lb. 8. " Neque locabunt neque con- 

14 



210 ROMAN PRIVATE LAW. [CH. 

sibi suisque sufficiat," wliich Nerva denied. But 
Ulpian adopts the former opinion, "aliquanto enim 
largius cum usufructuario agendum est pro dignitate 
ejus cui relictus est usus." 

The "usus" of a wood was equal to the usus- 
fructus of it, as otherwise the usuarius would derive 
no benefit from it^ 

The "usus^," unlike the " ususfructus,*' was in- 
divisible. '^Usus pars legari non potest, nam frui 
quidem pro parte possumus, uti pro parte non pos- 



sumus." 



Justinian' declared the right of inhabiting a 
house to be a servitude, which had been a moot 
point among older writers. The " operaB servorum " 
constituted another servitude\ which it is not neces- 
sary to examine. 

PIGNUS*. 

The "pignus^," pledge, is the right given to a 
creditor in the admitted property of another for his 
security; it is also used to signify the thing so 
given. 

It was ''contractus juris gentium, nominatus, 
bonae fidei, re perfectus, quo res a debitore creditori 
traditur et obligatur, ut magis in tuto sit creditor, et 
cum creditori frierit satisfactum, tum eadem species, 
Integra et non deteriorata, debitori restituatur." 

* 7' 9' *4- ^^' of Vangerow, " Pignus est res omnis 

* Dig. de UBU et habit. L. 19. pro debit© creditori obligata." Inst. 
» Cod. 3. 33. 13. de Act 4. 6. § 7; Donellus, 14. 2, 

* Dig. de oper. serv. 7. 6. i© ; DoneUus, Appendix, Vol. xv. 433, 
» I take the Pignus among the Ser- « « De pign. et hypo. " 

vitudee rather than among the Con- 6 n. «o. Pothier, Pandect, h. t. 

tracts. According to the arrangement 
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It gave an '* actio directa" to the debtor against 
the creditor for the restoration of the thing pledged, 
and "contraria," for the creditor against the debtor 
to recover the money laid out in its preservation. 

There are two kinds of pignus, the one when the 
actual possession of a moveable thing pledged is de- 
livered to the creditor, which is the specific notion 
of pignus; the other, later in date, when the thing 
pledged was immoveable^ and possession is not trans* 
ferred, which was called hypoiheca\ Another im- 
portant division was into the pignus that was special, 
referring to certain distinct particular objects, and 
that which was universal, comprising all the debtor's 
property, what he had acquired and what he might 
acquire. From this last were exempted, however, 
property which it was illegal to pledge, e. g. dotalia 
and fidei commissa, and property which it was not to 
be supposed the debtor would pledge, e.g. the things 
of eveiy-day use, such as garments, furniture, or ob- 
jects to which he was bound by ties of affection, such 
as natural children, concubine, &c. 

The word '* pignus" comprised both kinds of 
pledge. Delivery was not essential to the validity 
of it: "Pignus contrahitur non sold traditione sed 
etiam nud4 conventione, etiamsi non traditum est'." 
Neither was any particular form of words necessary 
to establish the pignus. Any words from which the 
consent of the person bound could be inferred were 



1 '*Proprie pignus didmos quod H. 13. 7. 9. § i; but see TL 20. i. 

ad creditorem transit; hypothecam 5. § i. 

cum non transit possessio ad credito- ' " vwvriJBhai, hypotheca.** 

rem." * H. de pigner. action. 1. i. 

14—2 
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sufficient : '^ Sicuti est in his obligationibus qusB 
consensu contrahuntur\'* 

Neither was a written document necessaij; if the 
fact could otherwise be proved* : "Ideo et sine scrip- 
turS, si convenit ut hypotheca sit et probari poterit, 
res obligata erit de qu4 conveniunt." 

The "pignus speciale" might include "universi- 
tatem rerum/' e. g. an inheritance as weU as a distinct 
and particular object. The pledge of a particular 
object included the produce, and any accession it 
might receive; it did not comprise what was pur- 
chased by the sale of those fruits, nor, in the absence 
of an express stipulation, the peculium, of a slave, nor 
the thing which had undergone complete transformer 
tion, as a ship made out of mortgaged wood; but 
so long as the thing could be recognized, the pledge 
adhered to it. Thus if a house was turned into a 
bam, or if a man built on mortgaged land, the mort- 
gage continued. 

There were four hinds of pignus: — 

Two from the act of the magistrate — the Prseto- 
rium' and the Judiciale*. 

Two from the consent of the proprietor — one by 
will*, the other by contract. 

Any one competent to the management of his 
property might pledge what belonged to him. The 
ward could not without the sanction of his guardian. 

^ n. 4. placed any one in posseesion. 

• n. 4. "Fiunt enim," oontinaea * When property was taken in exe- 

Gaius, "de his Bcriptune, at quod ac- cution after judgment. lb. i. tit. 

turn est per eas faciliua probari poesit, ' '* Teatamento quoque pignus con- 

et sine his valet quod actum est^ si stitui posse, Imperator noster cum 

habeat probationem." patre ssBpissime resoripsit." De pign. 

' n. 4^, Tit. 4. When the Pnetor act. 0. 26. H. 
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If property was pledged by a stranger, with the 
consent of the owner*, or if having been originally 
pledged without his knowledge, the owner afterwards 
assented to it, the pledge was valid. If he who 
pledged the property of another', the creditor at the 
time of the pledge supposing it to belong to the 
debtor, afterwards acquired possession of the thing so 
mortgaged, the pledge was valid. So if the owner 
of the thing pledged by a stranger' connived at the 
fraud, or consented tacitly to the pledge*. 

If, however, Titius pledges my property without 
my consent, and makes me his heir, I am not bound 
to ratify the pledge'*. 

Any thing not excepted specially by the law 
might be pledged. The exceptions were : 

Free men, things sacred, things in dispute, ^' res 
litigiosae," wife's dower, the arms of soldiers, the hope 
of the remuneration given to athletes, the utensils, 
living and dead, of husbandry. 

The effects of the pignus<' were, as to the debtor, 

That the debtor retained the property of the thing 
pledged, and the right to its produce. 

^ "Aliena res pignori dari yolnn- hoc ipso, quod fidejubeat, qaodam 

tate domini potest, s^ et si ignoranto modo mandare ret saas esse obliga- 

eo data sit, et rataxn habaerit, pigniis tas." in quib. eaus. pign. H. 4o. i. 

yalebit." H. de pign. act. 1. 20. 1. 5. § 2, ib. 36. § 1. "quum suA 

' "Bern alienam pignori dedisti, manu ^n the name of another) pig- 

deinde dominns ejus rei esse oo&pisti — nori domnm suam futuram sciens 

datur niilis actio pigneratitia credi- scripserat, oonsensom ei obligationi 

tori." n. 13. 7. 41. dedisse manifestum est.'* 

» You may recover, says the code, • H. 13. 7. § 4*' 

8. 16. 1. a, si aUena res pig. "si non • H. curia Stell. 3. 1. "Si is qui 

sciens hoc. agi in fraudem creditoris rem pignori dedit yendiderit earn, 

ignorantis dissimulftsti." qnamvis dominns sit, fortum fecit, 

* "81 quis fidejubeat, qunm res sive earn tradiderit creditori sive 

iUins a debitore pro qno fidejussit speoiali pactione tantum obligave- 

pignori data sit, bellissime intelligitar, rat." 
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That he had also the power of selling it; but if 
he sold it without the knowledge of the creditor to 
whom it was pledged, he was guilty of ^'stellio- 
natus," and liable to an action *'furti." 

As to the creditor, 

That he might not only keep* but sell* the thing 
pledged in satisfaction of his debt. 

This right' remained so long as any portion of 
the debt was unpaid at the proper time*. 

If the creditor sold without any right^ he gave 
no title to the purchase; if he sold in conformity 
with his right, but " malA fide," or without observ- 
ing the form of law, the debtor had an *' actio pig- 
neratitia," for the loss sustained against him ; or an 
"actio ex vendito" against the buyer, if he was 
privy to the fraud. 

A debtor* might make it part of the contract 
that the thing pledged should not be sold, but after 
the creditor had thrice summoned him to pay, the 
thing pledged, in spite of the agreement, might be 
sold'. 

The pledge^ might be the contract called in the 

^ n. 13. 7. 9. § 5. ib. 10. < " Qaeritar, n pactum sit a credi- 

' 30. 5. ** venditionem ob pectini- tore ne lioeat debitori hypothecam yen- 
am solutam et creditam recte facit." dere vel pignus, quid juris sit ? et oer- 

' '' Quamdiu non est Integra pecu- turn e8t,..,ut pactioni stetur." U. de- 

nia creditori numerata," Slc 6. Cod. disti pign. 7. § t, 
dedisU pigo, ^ ** Ubi vero convenit ne distrahe- 

^ "Si annufty bimft, trimft," &c. retur, creditor si distraxerit furti obli- 

*' sed omnibus pensionibus praateritis, gatur, nisi ei ter fuerit denuociatum 

etiamsi una portio soluta non sit, pig- ut solyat et cessaverit.'* H. 13. 7. 4. 
nuB potest venire.** H. 13. 8. § 3. ^11. de pign. 11. § i. in q\ub. 

' Cod. dedisti pign. 1. 8. Cod. si oaus. pign. 68. "Cum debitor gra- 

yend. pign. ag. L 2. Cod. dedisti tuitA pecunift utatur, potest creditor 

pign. 1. 7. and 8. Cod. si vend. pign. de fructibus rei sibi pignorataa ad 

ag. 1. I. and 4. modum legitimum usuras retinere." 
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Koman Law avTi'x/oiycri?. That gave the creditor the 
power of appropriating the profit of the thing pledged, 
as interest for the unpaid debt; e.g. of occupying 
a house or land until the obligation was discharged. 

The " lex commissoria/' or the clause that if the 
debtor did not pay within a given time he should 
forfeit all property in a right to the thing pledged, 
was declared illegaP. 

The claims of creditors, where the same thing 
had been pledged to several, were marshalled on the 
following principles: in the absence of any special 
privilege. 

If the claims were simultaneous, each had a 
right ''in solidum" to the thing in question — sub- 
ject, however, to the rule " melior est conditio possi- 
dentis." 

If the claims were not simultaneous, the maxim 
'' qui prior est tempore potior est jure'' prevailed, 

A more remote creditor might oblige the senior 
creditor to give up his right on paying the prin- 
cipal and interest; but he could not worsen the 
condition of an intermediate creditor, or violate the 
maxim " qui prior est tempore potior est jure," by 
a mean contrivance of chicane. 

PRIVILEGED CREDITORS'. 

The Romans divided privileges into privileges of 
the person, and privileges of the cause'. The privi- 

^ ** Placet infirmAii earn (lex com- " Troplong, Broii dvU expliquS. Pri- 

miisoria) et in posteram omnem ejuB vil^get et hypothique», Vol. i. 

memoriam aboleri." Cod. 8. 35. 3. H. 50. 17. 196. "Privilegia qme- 

' n. 49. 14. 38. dam oanse sunt qosBdam penonte, et 
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lege of a debt incurred for funeral expenses of him 
whose estate was liable for the debt is an instance 
of the first. The privilege of the fiscus, of the second. 
All privileges, however, in a certain sense, were per- 
sonal, as they could only give the right to personal 
action, and not to one in rem; from this it followed 
that the hypotheca came before the personal privi- 
lege. "Restat ut adnotemus," says Cujacius*, ''cre- 
ditores hypothecarios anteponi creditoribus chirogra- 
phariisiJd est qui debitores personali tantum actione 
obligatos habent, etiamsi creditores chirographarii sint 
antiquiores...sive habeant privilegium caused sive 
privilegium temporis; nam eos excludunt hypothecarii 
creditores optim4 ratione, quia habent actionem hypo- 
thecariam, quae est actio in rem, in quam plus cau- 
tionis est quam in personam." Cujacius has stated 
the order of rights given by the simple "hypotheca" 
with great precision: "Prioris temporis hypotheca 
firmior est, posterioris infirmior, quia in id tantum 
efficax est, quo summa pignoris excedit summam 
prions sortis^" Hence the maxim so plainly just, 
•'qui prior tempore potior jure.". To consider the 
matter more in detail. 

Creditors were privileged with reference to the 
especial favour with which the law considered certain 
persons or certain rights. 

To the first class belonged the fiscus* : secondly, 
the wife and children claiming her dowry. 



ideo qusodiim ad haeredem iraDaennt tior in pignore, ko, o. 7. ;* 
quae causae lunt, quae penonas lunt * Ci:gaciufl, ParmiitU on c. qui po> 

ad haeredem non traDsferuntur." tior in pignor. 
* Recit. Solenn. Cujadua on qui po- ^ L. ult. Cod. h. U 
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To the second^ those who had spent money in 
recoverkig^ saving, or keeping in repair the thing 
pledged (supposing them to possess the jus pig- 
noris), or (by a law of the emperor, a.d. 469) he 
who could support his claim by an authorized in- 
strument', ''qui instrumentis publico confectis niti- 
tur," or one attested by the hands of three or four 
men '* integrsB opinionis." 

The possessor of the thing pledged might, if he 
paid the debt to the creditor suing for its recovery^ 
stipulate that he should succeed to his rights. 

In the absence of any special convention the 
law implied a pledge^ 

In the goods belonging to the tenant, taken into 
a house of which the rent was in arrear. 

In the produce of land in favour of the landlord. 

In favour of him who had spent money in 
rebuilding and repairing a house, on the house 
itself. 

In favour of wards and minors on all things 
purchased with their money. 

In &your of legatees, or those in a similar con- 
dition to legatees, on the property burdened with 
their legacies. 

In fevour of the wife for her ''dos," "parapher- 
nalia," and the " donatio propter nuptias." 

The pledge was cancelled — 

By payment of the debt for which the property had 



^ n. 30. 4. 5. << Interdam poste- 7. " Et si in cibaria naatamm fuerit 

rior potior est priori, at pata sf in creditum, sine quibas navis salva per- 

rem iatam conservandam impensum venire non poterat.*' 

estf qnod seqaens oredidit, veluti si ' Cod. h. t. o. 11. 

navis fait obligata et ad armandam ' 30. 4. 5. § 7. 

▼elreficiendameamcredidero;" 6. and * Donellas, L. 15. c. 50. §6. 
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been pledged'; whether "ipso jure/' as by payment, 
or a valid " exceptio/' which prevented its recovery. 

By the remission of the creditor, which might 
be expressed by a formal covenant — or tacit, as if 
he gave up to the debtor*, or bequeathed to him 
the instrument proving the debt. 

If he consented to the sale of the thing pledged'. 

If he consented that the thing pledged to him 
should be pledged elsewhere, without insisting on his 
prior right*. 

If he consented to accept another security for 
his debt*. 

By the destruction of the thing pledged*. 

By the lapse of time'. 

The remedies of the creditor were^ — 

The "actio hypothecaria :" this was "in rem," by 
which he recovered possession of the thing pledged*. 
At first the legislator gave the "actio Serviana" 
against the colonus for the rent : afterwards it was 
extended to other pledges, and was called the " quasi 
Serviana." 

It lay against the debtor and his heirs if he had 
more than one "in solidum." 

It lay against the " possessor," real or fictitious, 
of the thing pledged. 

^ n. quib. mod. p. solat. 8. § i. H. ao. 6. 8. § 6. 

Cod. de plgn. 34. « n. ao. 6. 12. pr. 

n. 20. 66. II. S 3. II. § I. n. de " n. so. 6. 6. § I. 2a 6. 9. § 5. 

pign. act. 9. § 3. ' n. de pign. act. it. n>. 35. 

• n. de pact. 3. de Kber. leg. i. ' lb. 31. Cod. 8. 24. § i. 

Cod. de remim. pig. H. 20, 6. 4. § i. « Donelloe, L. 15. o. 50. 13. H. 10. 

» n. 158. de reg. jurw. "Creditor i. 17. 44. 7. 2$. H. de pign. 13. § 4. 

qui permittit rem veniie, pignus di- 18. § 5. Inat. de act. § 7. 

mittit." " Si voluntate creditoris alie- * U, de pign. 16. § 3. 13. Comin. 

natuB fundus est, inverecnnde appH- Biv. la. § 7. quibus mod. pec. adv. 

can sibi eum creditor desiderat." 13. § i. de servit. 16. 
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If the creditor was deprived against his will 
of the possession of the thing, it lay before the debt 
for which the pledge had been given was due. 

It did not lie against a debtor of the debtor, 
unless the " nomen" of the former had been pledged. 

In this action the onus of proof lay on the 
plaintiff, who was bound to shew that the thing 
sued for had been given in pledge at a time when 
it was "in bonis" of the debtor \ He was bound 
also to shew the possession of the defendant, unless 
the defendant was the debtor, in which case he was 
only bound to prove that the thing had been pledged 
to him. 

The possessor against whom this action lay was 
bound to give up the pledge, or to pay the debt. 

The possessor* might defend himself by the " ex- 
ceptio," 

1. " Excussionis," i.e. the plea that sufficient 
means had not been taken to obtain the money from 
the principal debtor. 

2. " Prsescriptionis," i.e. for a bonfi. fide pos- 
sessor ten years, "inter praesentes;" twenty, "inter 
absentes." 

The possessory remedies were the Interdictum 
Salvianum, against the colonus'; Quasi Salvianum 
against any other person who had pledged the pro- 
perty in question. 

The " actio Pigneratitia*" lay " in personam ere- 
ditoris," on behalf of the debtor for the recovery of 
the pledge when the debt was paid. 

^ n. depigD. t6. § 3. Eod. 21. § 1. ptgn* 34* 
' n. de oond. indeb. 20. qui pot. in ' H. 44. 33. God. 8, 9. 

ptgn. 19. Cod. de fidei, 2. and 5. de ^ Cod. 4. 44. i. O. 13. 7. 



CHAPTER IX. 

LEGAL NATURE OP OBLIGATIONS^ 

The doctrine of obligations may be considered as 
falling under two categories, general and special. 
The general one is that which explains the ground 
upon which all obligations rest, the special one is 
that which explains the precise form into which 
the general law has cast itself in any particular 
instance. 

The number of special obligations must of course 
multiply with the inventions of men, and the exi- 
gencies of society ; but though it may be impossible 
to refer each as it arises to any established name, it 
will be governed by the .general rules which control 
the obligatio, subject to its own individual object, 
and the analogy it bears to those already in ex- 
istence. 

" Obligatio " is the legal relation which gives one 
person, the creditor, a right to a particular act by 
another, the debtor : *' Obligationum substantia non 
in eo consistit ut aliquod corpus" nostrum vel servi- 
tutem nostram fadat, sed ut alium nobis obstringat 
ad dandum aliquid vel faciendum vel praestandum." 

1 iwt. 3. 13. n. 44. 7. Cod. 4. TO. ■ n. 44. 7. § 3. 
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So long as the system of *' Formulae" was in use, 
this was manifest from the "intentio," which was 
"ea pars formulae qu4 actor desiderium suum con- 
cludit," and was framed " in personam," e. g. '' si 
paret A. A. N. N. sestertium decem millia dare opor- 
tere'." So the Digest* tells us, " creditores accipien- 
dos esse constat eos quibus debetur ex qudx^unque 
actione vel persecutione." 

The object of the creditor of an '' obligatio " being 
to enforce an act^ the act must be, abstractedly speak^ 
ing, possible, " impossibilium nulla obligatio':" ab- 
stractedly speaking, because an impossibility personal 
to the debtor is no excuse^. ^'Si ab eo stipulatus 
sim qui efficere non potest, quum alii possibile sit, 
jure factam obligationem Sabinus scribit." 

The act must be lawful*. 

It must have a pecuniary value *^, and a value to 
the creditor^, unless there be a moral duty, or a 
motive of aflFection concerned®. 



* "In rem" would have run "si pnestariye poesunt." 

paret, fuDdum ex jure quiritium dicti ' H. 17. i. 8. 6. "Mandati actio 

Agerii esse ;** and see GaioB, 4. 3. 3. tunc conipetit quum coopit interease 

* n. 50. 16. 10. ejus qui mandayit; csBtenim si niliil 
' n. 50. 17. 185. interest, cessat mandati actio." 

* n. 45. J. 34. n. 19. 1. 32. 

45. I. 137. § 4. § 5. D- 4«. »• I3« "Neque yani timoriB 

* n. 45, I. 26. "Generaliter novi- SMtimatio ulla est." 

mas turpea stipalationes nuUius esse ' H. 17. i. 54. "Cum serniB ex- 

momenti." tero se mandat emendum nullum man- 

Eod. 17. and 35. $ i. datum est; sed si in hoc mandatum 

n. 38. 7. 15. "Kara quBB facta las- intercessit ut servus manumitteretur, 

dunt pietatem, existimationem, rere- nee manumiserit^ et pretium conse- 

cundiam nostram, et nt generaliter dix- quetur dominus ut venditor, et affeotus 

eiim, contra bonos mores fiunt, neo fa- ratione mandati agetur, finge filium 

cere nos posse credendum est." naturalem vel fratrem esse ; placuit 

* n. 40. 7. 9. § 3. "Ea enim in enim prudentioribus, affectus rationem 
obligatione consistere quie pecuniA his in bonsB fidei judioiis habendam." 
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An obligation entirely indefinite', or resting en- 
tirely on the will of the promisor*, was invalid. 

Obligations are certain^ or uncertain; certain, 
when the object as to quality and quantity is ascer- 
tained, when ''ex ipsa pronuntiatione apparet, quod 
quantum que sit, ut ecce aurei decern, fundus Tuscu- 
lanus, Homo Stichus, tritici optimi modii centum, 
vini Campani optimi amphorae centum." 

They are uncertain when these points are unde- 
termined. "TJbi autem non apparet quid quale 
quantumque est in stipulatione, incertam esse stipula- 
tionem dicendum est*," e.g. if things not "fungibiles" 
" quje ipso usu consumuntur*," are described merely 
by the name of their species. " Si qui fundum sine 
propria appellatione, vel hominem generaliter sine 

proprio nomine dari sibi stipulatur;" or if things 

consumed by use are bargained for without precise 
reference to their quality*^; or when there is an al- 



n. «7. 3. I. § a. 

33. 1. 7. 

35. I. 7T. 

40. 4. 44. 

18. 7. 6. 7. 

1 n. 45. I. 94. " Triticum dare 
opoitere stipolatus est aliquis: facti 
quiBstio est, non juris: igitor si de 
aliquo tritico oogitaverit, i. e, oerti 
generis, certa quantitatis, id habebitur 
pro expresso, alioqnin .... nihil stipu- 
latus Tidetur." 

£od. 95. "Qui insulam fieri stipu- 
latur ita demum acquirit obligationem, 
si apparet quo in loco insulam fieri 
voluerit" 

* "Nulla promiBsio potest consis- 
tere qus ex voluntate promittentis 
statum capit." 

n. 45. I. 108. § I. 



• n. 45. I. 75. " Si qui vinum aut 
oleum vel triticum quod in horreo est 
sUpuIaturyCertumstipulari intelligiiur.* 

n. 45. '. 95. § 5. 

£od. 10. "Certum est cujus spe* 
cies vel quantitas quas in obligatione 
▼ersatur, aut nomine suo, aut eft de- 
moustratione quse nominis vice fun- 
gitur, qualis, quantaque sit, osten- 
ditur." 

n. 41. 1.6. 

* 45. I. 75. 
» Eod. § I. 

« Eod. § 9. " Quia bono melius 
inveniri potest .... cum id quod bono 
melius sit ipsum quoque bonum sit 
... .at cum optimum quisque stipu- 
latur, id stipulari intelligitur, cujus 
bonitas prindpalem gradum bonitatis 
habet." 
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temative* left to the debtor which of different objects 
shall be given. The debtor* by the delivery of the 
thing fixes the object; if it rested on the will of 
either*, the will being once declared, it was irrevo- 
cable. 

There may be cases where the exercise of the 
choice is the condition of the obligation* ; but where 
the choice is not a . condition, the non exercise of it 
will not destroy the obligation*; or the object may 
be made to depend on the " arbitrium " of a par- 
ticular person*, e. g. "quanti Titius sestimaverit," or 
" boni viri^." 

Obligations are indivisible or divisible. 

'' Et harum omnium quaedam partium prsestatio- 



See the distiuction between an im- 
perfect and an uncertain stipulation, 
n. 45. I. 105 ; and H. 33. 3. 69. 4. 
" Gener a socero dotem arbitratu so- 
oeri certo die daii, non demonBtratA 
re vel quantitate stipulatus ftierat : ar- 
bitrio quoque detracto, stipulationem 
▼alere placuit . . . .dotis etenim quan- 
titas pro modo faoultatom patxis et 
dignitate mariti constitui potest." 

1 n. 45. I. 75. § 8. " Utcunque \a 
qui sibi electionem oonstitnit .... po- 
test videri certum stipulatus . . . qui 
vero sibi electionem non constituit in- 
certum stipulatur." 

Eod. 119. 

« n. 40. 9. 5. 

* ** Stichum aut Pamphilum, utrum 
hsBree mens volet, Titio dato; si diz- 
erit hseres Sticbum se Telle dare, Sticho 
mortuo liberabitur ; cum autem aemel 
dixerit bsres utrum dare velit, mu* 
tare sententiam non poterit." 

n. 30. 84. § 9- 

^ " Si servus aut filius fSeoniliaa ita 
stipulatus sit, iUam rem aut illam 



utram ego velim, non pater dominusve 
Bed filius servosve destlnare de ahem- 
trft debet." 

n. 45. I. 141. 

» n. 45. I. 141. § I. 

< n. 17. 2. 75. " Si ooita sit tod- 
etas ex bis partibus quas Titius arbi- 
tratus fuerit, si Titius antequam arbi- 
traretur decesserit nihil agitur.** 

Eod. 76. "Arbitrorum enim ge- 
nera sunt duo ; unum ejuranodi ut sive 
SBquum sit sive iniquum parere debe- 
amus. . . . alterum ejusmodi ut ad boni 
viri arbitrium redigi debeat.'* 

n. 19. 4. 35. 

^ n. 18. I. 7. "Neque enim debet 
in arbitrium rei conferri an sit ob- 
strictus." 

n. 19. 3. 94. *' Si in lege locationis 
comprehensum est ut arbitratu domini 
opus approbetur, perinde habetur ao 
si viri boni arbitrium comprehensum 
fuisset. . . .nam fides bona exigit ut 
arbitrium tale prsestetur quale bono 
viro convenlt." 

n. 50. i7« ««. 
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nem recipiunt, veluti cum decern dari stipulamur; 
quaedam non recipiunt, ut in his quae natuiA divi- 
sionem non admittunt, veluti cum viam iter actum 
stipulamur ^" 

The true meaning of the division of obliga- 
tions into divisible and indivisible is not, that in 
either case the creditor can be compelled to accept 
partial fulfilment of the contract, but that with 
his consent a partial fulfilment of the contract is 
possible. The case where Titius has engaged to 
pay loo aurei is to be decided precisely on the 
same principle as • the case in which Titius had 
bound himself to allow a servitude. So in the 
case of a divisible obligation where there are several 
debtors, each may pay pro ratA; whereas [in the 
case of an indivisible obligation the rule is dif- 
ferent. 

Suppose a man entitled to a servitude died leav- 
ing several heirs, each heir might, if interrupted in 
the exercise of his right, institute proceedings and 
recover the pecuniary value of his share : " sed verius 
est omnibus in solidum competit actio, et si non 
prsBstetur via pro parte haereditariS condemnationem 
fieri oportet^" 

^ n. 45. 1. 1. § I. lidam tenentur." 

n. 8. I. ri. "Pro parte dominii H. 45. i. 85. pr. § 1, "Opens 

servitutem acqairi non posse vulgo effectus in partes scindi non potest, 

traditur.*' § 3* • • • quodsi stipulatus fuero . . . et 

n. 46. 4. 13. I. unus ex pluribus hseredibos me pro- 

n. 45. I. 3. § 3. § 5. Eod. 4. eod. hibeat, verior est sententia existiman- 

73. "Ex. his igitur stipulationibus ne tium unius facto omnes teneri." 

bsBredes quidem pro parte solvendo ' U. 8. 5. 4. § 3. *' Quia non facit in- 

liberari possunt . . . . et ideo si divisio- utilem stipalationem difficultas praesta- 

nem res promissa non redpit^ veluti tionis." 

Tia, hnredes promissoris singuli in so- n. 45. i. 3. § 2. 
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As a general nile^ demands that rested on a 
"facere," as contradistinguished from a 'Mare," 
were indivisible: "Item puto ut si quis faciendum 
aliquid stipulatus sit, ut puta fundum tradi, vel fos- 
sam fodiri, vel insulam fabricari, vel operas, vel quid 
his simile, horum enim divisio corrumpit stipulatio- 
nem\" 

The subject of Obligations is scattered widely 
over the different books of the Boman Law, but the 
elementary rules on this subject are to be found 
under the head De pactis, De oblig. et act., and De 
verb. obi. in the Pandects and the Code. Under 
this head it is that the most numerous relations 
which affect the interests of men as members of 
society are to be found. The liabilities which the 
laws on this subject regulate recur every instant. To 
frame them the Koman jurist had recourse to prin- 
ciples long hidden under the rubbish of Gothic legis- 
lation; or if they were here and there discernible, 
rather serving to illustrate the absurdities by which — 
where nature was too powerful for the legislator — they 
were encumbered, than to quicken the corrupt mass by 
their vivifying energy. These principles were those 
of conscience illuminated by the progress of reason, 
and the study of jurisprudence, in other words, of 
refined and perfect equity, which in every civilized 
country but England have triumphed over the caprice 
and absurdities of the dark ages, and have been the 



1 n. 45. 1. 1. § 5 = 71. pr. eodem. ullnm balneum ftut uUiim theatram' 

n. 35. 9. 80. § I. *' Sed et 81 opus ant ■tadiam feciaae intelligitor qui ei 

munieipiB beres fikoere jaasiia est, in- propriam fonnam, qniB ex oonsummft- 

drndanm videtur legatnxn, neqne enim tione oontingity non dederit. " 

15 
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harbingers, in civil suits at leasts, of humanity and of 
right. To extract from the precious volumes in 
which these rules are contained, a series of rules 
which might constitute a body of elementary learn- 
ing invested with the precision and authority of law, 
was the object of Domat and Pothier in their im- 
mortal works, as well as of the great jurists who drew 
up the Code Napoleon, which, were not political 
freedom the first of blessings, might atone for its 
destruction. But these masters of jurisprudence 
never imagined that their compilations could super- 
sede the study of the Koman Law. Ill, said they', 
would he understand the disposition of the Civil 
Code with regard to Contracts, who was to look at 
them in any other light than as the general rules of 
equity, all the ramifications of which must be traced 
out in the Boman Law: there it is that the science 
of what is just and what is unjust is most perfectly 
developed, and there it is that every one must look 
for instruction who wishes to make any progress in 
that science, or who shall be entrusted with the 
charge to defend or to execute the laws recorded in 
our Code. 

It is impossible to foresee, and therefore to regu- 
late by a special law, all the different forms which con« 
tracts may assume*. But among the Bomans law 

* Locr^, Vol. VIII. p. 313. the fonner absolutei the Utter rel*- 

■ InstU, 3. 13. The Twelve Tables tive; the former in rem, the latter 

uae the word nexua. La Sema, De- ad rem ; the former not neceasarily 

recho Romano comparado eon el Em- implying the existenoe of any other 

j^noly Vol. II. p. 115. ingredient, bat the perBoa holding the 

The Institutes pass from the right right, and the thiog over which the 

in the thiog to the right to the thing. right is exercised ; the latter requir- 

The former real, the Utter personal ; ing a passive as well as an active 
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ialone had a coercive power. So they define an obliga- 
tion "Juris vinculum quo necessitate astringimur ali- 
cujus rei solvendae, secundum nostrse civitatis jura*.*' 

The fear of multiplying litigation deterred the 
authors of the Twelve Tables from making this at- 
tempt. They provided the means of enforcing cer- 
tain contracts which were most essential to society, 
these were called '' nominati." But as the relations 
of men with each other multiplied, it became neces- 
sary to extend the law's coercive power. The grand 
maxim (which is slowly thawing the prejudices even 
of English legists), that it is '^ contra naturalem 
sequitatem unum cum alterius jacturS, et detrimento 
locupletiorem fieri," compelled the performance of 
a contract by one party, when it had been fulfilled 
as far as in him lay by the other. Thus the " con- 
tractus innominati," as they were called, because 
they were not designated by any special name, were 
recognized and enforced by law. 

They were comprised under four classes*, to one 

sulject of the obligation. Such is the mantur si actio aliqua earum nomine 

doctrine, which if not fonnally stated competit, venun etiam cum soluta pe- 

by the Boman jurists, is logically de- cunia repeti non potest ; nam licet mi- 

dudble from the texts they have left nus proprie debere dicantur naturales 

usy and which has been accepted by debitores, per abusionem tamen intel- 

all but writers on English law, who ligi possunt debitores." He alone is 

have invented a jargon peculiar to in the strict sense a debtor, ''a quo 

themselves, based on notions utterly invito ezigi pecunia potest." 

incoherent, confused, unworthy of H. 50. 16. 108. As to "secundum 

rational creatures, but of course lead- nostne civitatis jura," see Donellus, 

ing to an incredible amount of liti- la. c. 1. 

gation, and therefore long* carefully "Est contractuum nominatorum 

cherished "that the law might be an origo quibus legum Bomanarum con- 

art»" instead of what it ought to be, ditores vim astriogendi dederunt, sub 

and never has been among us — a • oerto nomine, quo veluti signo secer- 

Bcience. nerentur ab alteris quibus eadem vis 

^ But see n. 46, I. 16. S 4* "Na- tributa non est." 

turales obligationes non eo sulo esti- * n. 19. 5. 5. 

15^2 
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or other of which every contract must belong'; 
'' do ut des/' ''facio ut facias/* " do ut facias," '* facio 
ut des«." 

These contracts were executed when there was a 
'* causa" or a "nomen'" — " si in ahum contractiun res 
non transeat subsit tamen causa eleganter Aristo Celso 
respondit esse obligationem/' But if there was neither 
''causa" nor "nomen," the "pactum" was "nudum." 

'' Causa^" does not mean the motive to a con- 
tract; as every pactum, "nudum" or not, must have 
one, but the partial execution of the contract by the 
act of one of the parties to it, "quae sumpsit effectum 
datione vel facto." 

*The "causa" gave rise to the division of con- 
tracts, into those which were valid by mere consent^ 
and those which required some act or formality to 
make them binding. 

The first class were consensu. The second were 
subdivided into those established (i) re, as by de- 



^ " Encore y en a-t-il une de snper- nomen habet neque in effeciam ooepit 

flae."Maleyille,ilfM^yM,Vol.in.p. lo. dedaci aliquft datione vel facto; haeo 

* n. 2. 14. 7. 2. So if Caiufl eman- eat pactum." Huber, Vol. I. p. 983. 
cipated his slave, on condition that * "£mptiovenditiO|locatiocondac- 
Titius should emancipate his, and after tio, mandatum societas." Zeno added 
the slave of Oaius had been emanci- totheseaformoftheemphyteusiSy/Mt. 
pated, Titius refused to ful61 what he 3. 22. Theoph. Par. § 3. § i. c. 1. h. t. 
had promised, "in hAc quaratione to- H. 2, 14. 7. "Ideo autem istia 
tiusob rem datitractatusinspici potest." modia consensu dicimus obligationem 

n. 19. 5. 5. " Necessario sequitur oontrahi quia neque verborum neque 

ut ejus fiat condemnatio quanti inter- gcripturs ulla proprietaa desideratur 

eat mea servum habere quem manu- sed suffidt eoa qui negotia re genmt 

misi." Eod. § 5. consentire.** 

* n. i. 14. 7. I, 2, n. a. 14. 7. ''Mutuum; indebi- 
4 *' Omnia oonventio habena pro- tum commodatum depoaitum pignua.*' 

prium et legitimum nomen vel cauaam, Verbia. " Verbia obligatio oontrahitur 

id eat dationem aut factum, ea con- ex interrogatione et responaione cum 

tractua eat : quae vero neque certum quid dari fierive nobia atipulamur.** 
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livery, (2) verbis, the stipulatio, (3) litteris*, that 
depend for their validity on some writing. 

With regard to consensual acts, it should be ob- 
served^ that if the parties to one agree that until a 
formal document is drawn up embodying its terms 
before a proper officer, such contract shall be incom- 
plete. A document so prepared is requisite to make 
it binding. Such is the effect of the celebrated law 
''Contractus," in the Code, 4. 21. 17. 

The Bomans distinguished three kinds of obliga- 
tion, and the accuracy of this distinction is obvious. 
These were, (i) Natural, (2) Civil. (3) Natural 
and civil. 

I. A purely natural obligation is that which 
cannot be legally enforced* Such were the obliga- 
tions contracted by an impubes, by a master towards 
his slave, by a father towards his unemancipated 
JBonV 

llough these obligations could not be the ground 
of a civil action, they were not wholly without civil 
consequences, e. g. the " pledge" given for their ex- 
ecution might be retained. The money paid on 
account of one could not be recovered; it might 
be the basis of a guarantee'. 

^ Gains, InH, 3. ia8. 134. Vat. fantia, nam infans plane non tenetur 

'^'^* % 3^9* Cod. de prob. This filii familias mutuam pecuniam acdpi- 

liad become almost obsolete before entis mulieris fide jubentls/* 
the time of Justinian. ** Quod pupillos sine tutoris anc- 

* Instit. de contr. Empt toritate promiserit et solvent ejus repe- 

''Naturalis obligatio non omnis in titio est, quia nee stipulanti nalurd 

pari pretio habetur, quibusdam enim debet" 

lex opitulatnr, aliis nullam pari tribnit ; H. 12. 6. 13, and 96. § I3. 

que hujos sunt generis vel neglezit '11. 16. 2. 6. "Etiam quod na- 

omnino vel enerravit. . . .obligationes turft debetur venit in compensatio- 

quas enervat, sunt pupilli majoris in- nem." La Serna, Derecho Ji. 11. 116. 
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2. A purely civil obligation* is one on wldch 
an action may be brought, but which may be en- 
countered by a peremptory exception*. Such is 
one that is founded on an iniquitous sentence, or 
extorted by violence. 

3. The natural and civil obligation' is that which 
rests alike on positive law and equity : " Quo ne- 
cessitate astringimur alicujus rei solvendaa secundum 
nostras civitatis jura;" he ought to have added, says 
Maleville, " et sequitatis." 

This last class of obligations was divided into 
civil and praetorian. Civil obligations* were those 
which were drawn from a law, a plebis scitum, a 
senatus consultum, the constitution of a prince, or 
the interpretation given to any of these written laws 
by the juris consulti, to whom the task was assigned 
'^jura condere." 

Praetorian obligations were those enforced by 
the authority of the praetor, according to the exigen- 
cies of the case, and the rules of natural equity; such 
were the pecunia constituta, hypotheca, the obligation 
arising from the oath. 

Another division of obligations is into those 

^ Bc. " QuiB legum sobtilitate dun- » " Obligatio qnae civilis dmul et 

taxat nititar, ssquitate destituta na- natnnJifl est mne exoeptione aettoneta 

turalii quiB propterea parit actionem, prodocit efficaoem, eaque a Juatiniano 

Bed per ezoeptionem quam snggerit duplex traditur civilia et Pnetoria.'* 

sequitaa eliditur." Huber, Vol. I. p. lluber, Vol. I. p, a8a. 

183. "Ezempla paBsim oceurrunt." ^ "Is qui honorariA actione non 

*' Qui metu coactus vel dolo deoeptoB jure dvili obligatua est oosstitaeDdo 

promisitjuredviliobligatur." Huber, tenetnr." 

Vol. I. p. 482. Inst, de except. § 3. II. 13. 5. i. 8. 

' ^- 13. 5- 3- "Quaecunque per n. 15. 3. 

exceptionem perimi posBunt in com- 7 Inst, de oblig. 

pensationem non Teniunt." 3 Inst, de jure nat. 

n. 16. 3. 14. 
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which are principal, and those which are acces- 
sory. 

Accessory, are those claims which the plaintiff 
can enforce, which were not the original object of 
the contract. 

The leading claim of this kind is that which 
falls under the head "ejus quod interest'." 

The object of every obligation* is to secure a 
thing or act, of a certain value to the person con- 
tracting for it. But the worth of this thing or act 
may, independently of the thing or act itself, be the 
subject of a legal demand. The estimate of this 
value depends on the thing or act, and on the cir- 
cumstances which belong to it. In this point of view 
the estimate may be directed only to the marketable 
value of the thing or act in question, '* verum rei 
pretium." If, however, any loss has been sustained, 
compensation for which is asked, the value of the thing 
or act to the creditor is to be taken into account, 
"sestimatio ejus quod interest," which may exceed or 
fall short of the former standard. In this the amount 
of positive injury, "damnum emergens," as well as 
future loss> " lucrum cessans," were to be considered. 

Pecuniary interests' alone could be weighed in 
such a proceeding. The defendant was responsible 
for no damage but that which was naturally, and in 
a sense immediately, the consequence of what was 

1 n. 27. 3. I. § to, n. 9. 2. II. § 2, "Sed utrum cor- 

19. 1. II. §18. pus ejus «olum estimamus quantifa- 

' IT. 46. 8. 13. "Si oommissa est erit cum occideretur, an potius quanti 

stipulatio ratam rem dominum habi- interfuit nostri non esse occisum, et 

tnrum in tan turn oompetit in quantum hoc jure utimur ut ejus quod interest 

meA interfnit." fiat »stimatio." lb. 77. 

. II. 36. I. II. » n. 9. a. 33. 
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complained of. The loss* of profit by payment at 
one place instead of at another^ was to be estimated 
by the judge. 

Justinian by a law of the Code provided that 
the loss or gain should never be estimated at more 
than twice the value of the object*. 

These rules hold when the judge is to estimate 
the interest according to the proof furnished by the 
plaintiff. But there are cases where^ as a punishment 
for dolus or contumacia on the part of the defendant, 
the plaintiff has the right to fix an estimate by his 
oath, ^'jusjurandum In litem/' on the value of his 
interest, the only limit being the maximum appointed 
by the judge. Such was the proceeding also when 
the defendant refused to comply with the decree ''ad 
exhibendum," or *'ad restituendum." But even in 
cases of dolus', where the sum lost consisted of 
monies numbered, or where an event had happened 
which rendered compliance with the decree, at first 
wrongfully disobeyed, impossible, or the death from 
natural causes of the slave ordered to be given up, 
the oath of the plaintiff was not allowed. 

Obligations were bilateral (sometimes called syn- 
allagmatic) or unilateral. Bilateral are those in which 
either party may be debtor or creditor. 

^ n. 19. I. II. § 3. reftituentifl vel mm exhibentis puDi- 

13. 4. 9. S 8. tur ; cum veio dolus aut oontomacm 

* n. 12. 3. non reBiituentia vel non ezbibentifl 

Cod. 5.53. quanti in litem junverit actor." 

12. 3. 4* § I* § ^* § 3« n. 12. 3. 2. § I. 

4. 3- 18. II. 4. 3. 18. § r. 

10. 4. 3. § 4. ' n. 12. 3. 3. "Namniii depo* 

Cod. 6. 30. a2. § 14. ritis judioem non oportet in litem jus* 

" Interdum quod intersit agentis jurandum deferre .... cum oeria sit 

solum lestimatur, Yeluti cum culpa non nummorxun sstimatio.** Cod. 8. 4. 9. 
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If in a bilateral obligation, one party to it only 
was legally bound, as for instance, if a pupillus 
had engaged himself without the authority of his 
guardians, the existence of the obligation rested on 
the choice of the person not legally liable, and he 
could not insist on it, without canying into effect 
his portion of the contract : '* Nee tamen ex vendito 
quid quam consequitur nisi ultro quid convenerit 
prsBstet'/* 

He who endeavours to enforce a bilateral ob« 
ligation, admits his own liability to it ; and if he 
has not fulfilled that obligation, may be encountered 
by an ''exceptio non adimpleti contractus." 

Jurists' have distinguished bilateral contracts into 
those more or less perfectly entitled to the name ; 
e.g. emptio venditio, sodetas, locatio conductio, be* 
longed to the first dass. The duty imposed on 
either party being alike of the essence of the con- 
tract^ as in the contract of sale, it is as much the 
duty of the seller to deliver the thing, as of the 
buyer to pay the price. 

The mandatum, the depositum, are instances of 
contracts belonging to the second ; the obligation of 
the mandans, and of the person placing the de- 
positum, being subordinate to those of the manda- 
tarius, and the person to whom the depositum has 
been entrusted. 

Unilateral contracts are those in which one per- 

^ n. 18. I. 34. § 3. exceptioDO uti potent.** H. 19. i. 95. 
18. 5. 7. § I. ' Heineccius, PrcUediones in Gro- 

''Qui pendentam Vindemiam emit^ Hum, Lib. ii. Cap. xi. § 3 and 4; 

81 avam legere prohibeatur a vendi- TouUier, Vol. vi. p. 19. 
ton advenus eum petentem prctium 
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Bon alone is responsible to the other, as mutuum, 
stipulatio. 

The action arising from the principal obligation 
is ''actio directa/' that arising from the subordinate 
one is " actio contraria.** 

This head of division however has given rise to 
much criticism, and many difficulties might be urged 
lagainst it; perhaps the best distinction is that founded 
on engagements, which are unilateral before accept- 
ance, and bilateral afterwards. 

Another division recognised by Pothier, and in- 
corporated with the French Code', is that of Con- 
tracts, into those which are commutative and those 
which are aleatorial. 

A contract is conmiutative, when each party to 
it engages to do or give what is considered an 
equivalent for the act to be done or given by the 
other. 

A contract is aleatorial, when the equivalent con- 
sists in the chance of gain or loss for each of the 
parties, in consequence of an event still uncertain. 
Such are all contracts of insurance. 

It is not however possible, in questions mingled 
with the infinite mass of hunlan afiairs, always to 
draw the line with metaphysical accuracy between 
difierent classes of contracts. 

Strictly speaking, it is clear that aleatorial con- 
tracts are also commutative, inasmuch as in them 
one thing or act is exchanged for another thing or 
act. 

Another division of contracts, and perhaps the 

» Toullier, Vol. vr. p. i6. 
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most important of all, is into that ^^ hones Jidei" and 
'^ stricti juris.'' 

To put this much exhausted subject in another 
point of view. 

A convention or a pactum may be defined 
''dttorum pluriumve in idem placitum consensus.'' 

A pactum was divided into two kinds, a ''pao* 
tum nudum," and a "pactum legitimum." A ''pac- 
tum nudum" was that which depended simply on 
the agreement of the parties to it, which did not 
belong to any appropriated form of contract, and 
which was without the causa. 

The causa was the consideration which had led 
to the agreement; e.g. Caius and Titius agree 
to exchange books. So long as no step is taken 
to the execution of the agreement, this is '' pactum 
nudum ;" when the exchange has taken place, it is 
"pactum vestitum." 

A "nudum pactum" could only be the basis of 
a natural obligation; it could not give rise to an 
action, but it might furnish an exception, that is a 
sufficient answer to one, based on natural equity. 

The "actio prsescriptis verbis" is brought when 
the person who has given any thing requires the 
other party to fulfil his share of the contract. 

The "condictio causA dat^ causa non secutaV* when 
the giver of any thing seeks to recover it, the consi- 
deration for which he gave it having failed. This is 
used for the contracts "do ut des," '*do ut facias," not 
for those "facio.ut des," "facio ut facias," which give 
rise to the action "praescriptis verbis:" here there can 

in. 12. 4. 
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be no '^ condictio dati/' as what is done cannot be 
undone, nor " pro infecto haberi." 

A ''conventio non nuda" might belong either 
to the class of the "nominati" and ''certi/' or the 
**innominati*' and "mcerti," supported by a considerar 
tion. Hence the definition, '^contractus est conventio 
habens nomen speciale, aut eo deficiente civilem 
obligandi causam.'' 

To the class of the "certi'' and *^nominati" be- 
long all that have an appropriated name and certain 
character, e.g. "emptio, venditio — ^locatio, conduc- 
tio — societas mandatum/' &c. 

The "incerti** and "innominati" are those to 
which the civil law has given no name that is 
certain and specific, but which the civil law re- 
cognizes in consequence of some act done which gives 
them validity. Such contracts are of course almost 
innumerable, but they may, generally speaking, be 
comprised under four heads: "do ut des," *'do ut 
faciasy" "facio ut des,'* "fecio ut fadas/"" 

These last contracts gave rise to no action bear- 
ing a special name^ or according to a prescribed 
form, but to one '^preescriptis verbis," or ''in pac- 
tum/' 

The *^ contractus nominati'* are established in four 
ways : re, verbis. Uteris, consensu. 

A contract is said to be established, re, when it 
is completed, not by mere consent, but actual de- 



» n. 19=5. 5. § 1. "Cum pro- n. 19. 5. I. ''Cum defidant vnl- 

prium noinon inyenire non poasumuB garia atqao usitata actionum nomina 

dtMoendamus ad eas, qVue in iactuni pFBeacriptiii yerbis.^' 
appellantur." 
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lively of the thing in question. It cannot exist 
unless some act has been done or some things de- 
livered. 



1 L» Seraa, n. 195. 

"Snbeit tamen oaoMk'* IL «. 14. 

The wDid dviliB, O. 19. 5. 5. % 
is rediindanty and a proof of the igno- 
rance of the oompilerB of the Digut. 



YinDinB, QticBif. L. I. 46. 

^'Dolae dans cansam contraotni 
hwMS fdd zeddit enm jure nullom.** 

n. de minoribnsy 16. § i. 

n. 17. 9. pro Bodo. 3. 1 nit. 
4. 3. de dolo malo. 1. 9. 



CHAPTER X. 

OBLIGATIONS CONTRACTED, RE. 

There are four contracts which are completed, re : 

I. mutuum ; 2. commodatum, 3. depositum, 4. 
pignus. 

Mutuum' is a contract *' juris gentium,'* "stricti 
juris," completed by delivery, according to which a 
thing for use and in commercio is delivered by the 
creditor to the debtor, to be his property, subject to 
the restitution to the creditor at his demand, of a 
thing not the same, but identically the same in kind 
and in measure'. 

The mutuum must consist of things that can be 
weighed and numbered, as wine, com, money, and 
that are consumed by use*. 

It follows from the definition, that as the pro- 
perty of the mutuum is transferred to the debtor, 
the thing is at his risk, and he is liable '^ si quolibet 
fortuitu casu quod accessit amiserif 

As the object of mutuum is certain, it gives rise 
to the "condictio certi,'* 

^ n. II. I. De rebui creditis ai cer- biles.** All things consumed in use, 

tarn petatur et de condictione. Warn- however, are not fungibiles, e. g. the 

konig, 9. 199. Cod. 4. i. Grains, 3. 90. last wine of a rare vintage. La Serna, 

Pothier, (Euvret, iv. 47. Gllick, 11. ii. 126. 

460. 19. I. > n. III. II pr. This definition is 

* " Fangibiles" is a barbarous word not to be taken literally ; it means 

used to designate the object of the things of which the value is usually 

mutuum, and opposed to "non fungi- so determined. 
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Commodatum is a contract of the law of nations^ 
horuB fideij complete by delivery, according to which 
a person was allowed gratis to use a thing not con- 
sumed or destroyed by use for a specified purpose, — 
the bailee being obliged to restore the same identical 
thing not worsened to the lender. Complete by deli- 
very, because if the thing be not delivered, there is 
no contract to a particular definite purpose; if the 
bailee employed the thing, but to a different purpose, 
he was liable to an *^ actio furti." 

Herein is the distinction between the commo- 
datum and the depositum and the pignus. If the 
creditor used the pledge, or the person with whom a 
deposit was made the deposit, in any way they 
were guilty of furtum. 

" Gratis," because if money were paid for the use, 
the contract was changed, and became locatio. 

** Allowed," because the possession and property 
in the thing lent was not changed, but continued in 
the lender for a specified purpose * — therefore till the 
purpose originally assented to by the commodans was 
accomplished, he could not intempestive recall the 
loan*. The rule applies, "Voluntatis est suscipere 
necessitatis consummare/' Herein the commodatum 
differed from the proceeding*. 

The identical thing must be restored, herein dif- 
fering from the mutuum. 

The commodatum gave rise to a double action^ 
" directa" and " contraria." 

> n. 13. 6. Cod. 4. 1$. n. 45. 1. § I. mufl. In»t, 3. 14. 

> n. 13. 6. 8. Rei comraodaia > n. 13. 6. 17. 3. 
proprietatera et poisessionem retine- ^ n. 43. 26. i. and 15. 
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The Lex Aquilia also gave an action against 
the bailee, if the thing lent had been worsened 
by him ; it gave the highest value the thing bore, 
within thirty days; it could be brought after the 
actio commodati ; but the actio commodati could 
not be brought after that founded on the Lex 
Aquilia. 

The "actio directa" lay for the proprietor against 
the bailee, for the restoration of the thing lent and 
unimpaired after the time for which it had been 
parted with had expired. 

The "actio contraria" was that which lay for the 
bailee against the owner ; 

1. If he did not allow him to use the thing 
lent ; 

2. If he had sustained any damage firom the 
defect which to the knowledge of the lender existed 
in the thing lent, and made it unfit for the purpose 
of the borrower * ; 

3. To recover the expense of what he had laid 
out on the thing borrowed, as the medicine for a 
slave. 

The bailee was liable for dolus, and culpa lata 
levis, and levissima, '' quia in commodati sola utili- 
tas commodatarii versatur." "Tantum eos casus* 
non prsBstet quibus resisti non possit'." 

In the absence of "mora" and "culpa,** and any 
special agreement, he was not liable for accident. 

1 n. 13. 6. 18. § 3. "Qui Bciens « "Via major," "via divina," ''Vis 

vaaa yitiosa oommodaYorit, n ibi in- nataraliB," "fatuin," "damxram fa- 

fosum viDam yel oleum corruptum tale." n. 4. 4. ai. U. 39. 4. 14. § 3. 

effusumve est, oondemnaDdoB eo no- n. 19.^.59. 6. 16. i. 13. 6. 5. 4. 
mine est.'* > U, 13. 6, 18 pr. 
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DEPOSITUM^ 

The Depositum was a contract of the law of 
nations, specified by a particular designation, honcB 
Jidet, complete by deliveiy, according to which a 
moveable thing was deUvered to be safely and gratui- 
tously kept to be restored to the person who had 
so deposited it whensoever he required it. 

Gratuitously, because if any thing was paid, it 
was locatio. 

To be kept. This is the difference between the 
depositum^ and other contracts, as the ^^mutuum,'' 
where the property in the thing is transferred. 

The '' commodatum," where the thing was to be 
used. 

The "pignusV' whei-e the purpose was the security 
of the creditor. It was furtum if the bailee used the 
deposit without permission*. 

It is to be restored to tlie person depositing, 
whensoever he requires it, because the deposit is 
solely for the benefit of the person making it, and 
continues his property. 

The thing is to be restored in the same condition 
as when it was deposited, otherwise it is not held the 
same. 

It gives rise to two actions, the directa and can- 
traria. 

''Directa,'' for the person making the deposit, to 
recover the thing deposited uninjured. 

1 n. 16. 3. Cod. 4. 34. n. I a. 1. 9. et eit yerum ut et Maioello videtiir : 

§ 9. " D«po6ui apud ta decern, postea animo enim ooppit poamdere." 

|;ermUi tibi uii ; Kerv% Procnlus, ' The diffinvnoe with the manda- 

etiam anteqaam moveaotor, oondi- turn ie pointed out. II. 16. 3. i. § 11. 

oere, quasi mutna tibi b«c poue a'unt : ^ /»»/. 4. 1. § 6. 

IG 
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The "contraria," which lies for the bailee against 
the person depositing, to recover what the former had 
expended on the thing deposited. 

The person with whom the thing had been de- 
posited was liable for the '* dolus/' and for the *^lcUa 
culpa/' which was held in the same estimation as the 
"dolus." 

But he was not responsible for the "culpa levis/' 
or "levissima," because the contract was solely for 
the benefit of the person making the deposit; and 
if he selected a negligent person^ it was his own 
fault. 

PIGNUS' 

is a contract '* juris gentium," specified by a par- 
ticular name, honcB Jidei, complete by delivery, ac- 
cording to which a thing is delivered over to a 
creditor, and a right to the thing conferred upon him 
for his security ; that is, when the creditor is satisfied, 
the same thing, uninjured, may be given back to 
the debtor. 

It gives rise to an "actio directa," which lay for 
the debtor against the creditor, to recover the thing 
when the debt was paid. 

" Contrari%" for the creditor against the debtor, 
to recover the sum he had expended on the thing. 

^ n. 90. T. n. 44. 7. I. 6. Cod. a detailed aoeount of thft pigttoi, p. 
8. 14. Cod. 4. 5. 94. See above for 110. 



CHAPTER XL 

VERBAL OBLIGATIONS. 

A OONTRAGT was Verbal wherein besides consent 
a certain form of words was requisite. 

VERBAL CONTRACTS. 

There were originally three forms of verbal con- 
tracts: — 

1. The dotis dictio^ obsolete in the time of Jus- 
tinian, but mentioned in the rules of Ulpian\ 
"Dos," he says, "aut datur, aut dicitur, aut pro- 
mittitur." It consisted, according to Cujacius, 
merely in a solemn promise of the "dos" without 
question or answer for the acceptance. 

2. " Promissio operarum a liberto facta et jura- 
mento firmata*/' often mentioned in the Pandects, 
though the form of it is not preserved. These were 
limited to a particular object. 

> Tit. 6. 1. The '' dos " "dabatnr " stipuUtioiie. ** Dos Punphile est decern 

vhtn it was sealed up and deposited talenta. Aocipio.** Aiidria, 5. 4. Plau- 

with the angars. Suet. Claud, c a6. tus, Trinummm, Act 5. so. 2. 

"ritadeeiesoenteiiadabaiitiir." "An- * Bnmo^ DiriUo Ohile, 56. 

tiquo, veniet cnm signatoribus aus- H. 38. i. 3. and 5. 40. 12. 34. 
pex." Jut. 10. 333. " Fromittebatur*' 

16—2 
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3. The Stipulatio. This comprised every class 
of lawful obligation, '^quarum iotidem genera sunt 
quot poene dixerim rerum contrahendarum^" 

It is thus defined byPomponius*: "Verborum 
conception quibus is qui interrogatur^ daturum fisustu- 
rumve se quod interrogatus est responderit." It 
might be "pure, in diem, sub conditioned." 

This was called *' stipulatio." 

Stipulatio was a form of words, according to 
which a person replied to a question by saying that 
he would give a certain thing or do a certain act, e.g. 

Promittis — ^promitto. 

Spondes — spondeo. 

It mattered not in what language the words were 
uttered if they were understood by both sides. 

Though the form was introduced by the civil law, 
yet as it was used to establish contracts as well 
"juris gentium" as "juris civilis," the stipulatio was 
said to be "juris gentium." 

It was made in three ways : 

" Pure," i. e. without the addition of any day on 
condition, in which case its effect was immediate, 
unless it was of such a nature that the immediate 
fulfilment of it was impossible — as to build a house, 
"interdum pura stipulatio ex re ips^ dilationem 
capit*." " In diem," when a day was annexed : if 
conditionally, then the action would not be brought 
on the stipulation till the day had come, e.g. "in- 
sulam ante biennium illo loco sedificari spondes? 
ante finem biennii stipulatio non committitur*." 

» n. 45. T. 5, pr. "pendent ex » /nrf. h. t. Ut. 15. 
negotio contracto.*' * 11. 45. i. §3. lb. 37. § 13. 
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If the stipulator (the obligee) died before the 
condition happened^ his heir could enforce the con- 
tract, which was not the case in a conditional legacy. 

The reason is, ist, that in contracts it was not the 
particular person, but the ^'res familiaris'' of hiTn 
contracting, that was considered* 

2ndly, that the contract was valid from the first 
moment when it was entered into, but its effect was 
suspended by the condition. 

'' In stipulationibus id tempus spectatur quo con- 
trahitur." n. de v. ob. 78. 

If the condition was negative, as ** si iii capito- 
lium Mucins non ascendent, decern dare spondesT' 
it could not be enforced till the death of Mucius, nor 
could the "cautio Muciana," by which a legacy 
subject to the same condition could be enforced 
during the life of Mucius, apply ; for it was the 
stipulator's fault that he allowed such a condition to 
be annexed to the contract. 

The stipulatio gave rise to two actions, the " certi 
condictio,'* if the stipulation was definite, the ''actio 
ex stipulatu," if it was not. 

The formula of the *' condictio certi " was, " si 
paret dare oportere." 

The "incerti stipulatio'' was when any indefinite 
object, such as a horse, was stipulated to be given, 
or any promise indefinite as to value was made; the 
remedy was generally adopted of fixing a certain 
sum as the measure of the value of the promisee's 
interest* 

*' In ejusmodi stipulationibus qu8B quanti res est, 
promissionem habent commodius est certam sum- 
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mam comprehendere, quoniam pleramque difficilis 
probatio est quanti cujusque inte^sit^'' 

More persons than one might be creditors or 
debtors by virtue of the stipulation. 

The Reus stipulandi was the creditor •. 

The R^us promittendi was the debtor. 

Two or more creditors were created^ when after 
the interrogation had been put by all, the promisor" re* 
plied, " Spondee, sive utrique vestrum dare spondeo*." 

Two or more debtors were constituted, when after 
the question had been put, they either answered 
jointly, "Spondemus," or each replied, "Spondeo." 
If two or more were thus created creditors, each had 
a right to the entire thing stipulated for; payment 
to one was therefore payment to all, discharge fix>m 
one was a discharge from all, and any one might 
sue without joining his co-creditors. 

If two or more were in this manner made debt- 
ors, each was liable for the full amount of the obli- 
gation ; consequently payment by one enured to the 
benefit of all. Of two "rei obligandi*," one might 
bind himself absolutely and the other conditionally, 
*' nee impedimento erit dies aut conditio quo minus 
ab eo qui pure obligatus est, petatur®,'* according to 
Tribonian. By the 99 Novel, c. i, Justinian gave 
of two "rei debendi,'' the "beneficium divisionis,*' 

^ n. 46. 5. II. ^ **h. iBtAcIegefiliam toam sponden 

' ''Omnes quorum de re discepta- mihiuxoremdare? C. Spondeo." Plau- 

tur.** tus, Trinum. Act. 5. Be.4. 

Festus y. reus. n. 45. 2. i. *<Qui ^ Inst. h. t. 4. Bnino^ I>inUo IL 

stipulatur reus stipulandi dicitur ; p. 67. 

qui promittit reus promittendi habe- * "Ex hujusmodt obligationiboa et 

t ur. " stipulau ti bus solidum singulis debetur, 

■ I bare tbe autbority of Paley for et proraittentes singuli in solidum tc- 

tliis word. ncntor." Inst. h.i.Tit. 16. H. 45. 1.2. 
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except in three cases' — ^if the cbrreus was absent, 
unable to pay, or had renounced that advantage. 

Stipulations were divided into judicial, Praetorian, 
conventional, and common. 

Judicial were those which emanated ^'ex mero 
officio judids.** The most important was the " cautio 
de dolo«." 

The Praetorian', or equitable, were those which 
emanated '' ex mero officio Praetoris." Among these 
were, 

1. " Cautio de damno infecto." 

2. ** Cautio de legatis praestandis." 

3. " ^dilitiae stipulationes." 

The -^Ediles could oblige security to be given for 
certain things, e. g. they could compel the seller to 
give security that his flock was sound. 

Conventionales*, those " quae ex conventione utri- 
usque partis concipiuntur." 

Communes, in which sometimes " Praetor jubet, 
interdum judex," such as the 

1. Cautio "rem pupilli salvam fore." 

2. Cautio "de rato habendo," which the Praetor 
might require from one who acted as the procurator 
of another. 

A stipulatio might be invalid "ipso jure," on 
account of the thing stipulated for — 

^ This meftning of the novel 18 gene- ' H. 46. 5. i. UlpUn gives other 

nUj adopted, but it hM been disputed instances, as "judioatum solvi, rem 

by learned interpretersy who suppose ratam haberi.'* 

it only refers to the text of Papinian. ^ "Sicuti PnetorisB stipulationes le- 

n. 45. 4. XI. Reosy &c. gem accipiunt de mente Pnetoris qui 

,' See also II. 10. 3. 10. Another eas proposuit sic in conventionalibus 

was "cautio de persequendo servo stipulationibus contractu! formam con- 

qui in fugft est.** Intt. h. t. § i, where trahentes dant/* 
bca Theophilus's CommerUary. 
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If it did not exist. 

If it was ^* extra commercium/' as a free man^ a 
res sancta, sacra, religiosa> and the Catoniana regula 
applied to this dass of stipulation ''quod ab initio 
vitiosum est tractu temporis convalescere non potest." 

If any man stipulated for what was his own, 
'' quia quod nostrum est amplios nostrum fieri non 
potest." 

If any man stipulated for the act of another, 
''quia nemo prsestat factum alienum;" but this rule 
admitted of great exceptions, and might be evaded. 

It might be invalid on account of the persons who 
contracted. 

If it was between master and slave, or &ther and 
son unemancipated, " ob vinculum potestatis." 

" Propter defectum corporis;" neither the deaf nor 
the dumb could enter into one. 

"Propter defectum animi;'* a"£uriosus," an "in- 
fans," a "pupillus infantias proximus," came under 
this category. 

The "pupillus pubertati proximus*' might contract, 
" tutore auctore ;" and even " sine auctore** he might 
contract a natural obligation, which would render 
his surety liable, though the pupil himself was under 
no obligation, and could even recover what he had 
paid under it. 

It might be invalid, " propter defectum voluntatis 
sen consensus/' if there was no "animus contrahendi," 
if the stipulator meant one thing, and the person 
promising, another. But if the thing was agreed 
upon, an error as to the qualities or substance of it 
did not destroy the stipulation. 
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If the condition of the stipulation was impos- 
sible or illegal. 

This rule did not apply to wills, in which case the 
condition was disregarded, and the bequest was ab- 
solute. 

Justinian gave the heir the benefit of a stipu* 
lation entered into by the deceased in these words : 
"Pridie quam moriar/' or "pridie quam morieris 
dare spondes." 

He also established such a stipulation as '^si 
navis eras ex Asi4 venerit, hodie dare spondes/' 
which the old law rejected as preposterous. 

A stipulatio "cum moriar dare spondes," or "cum 
morieris," was valid. 

A stipulatio "inter absentes," was invalid. 

A stipulatio might be invalid, "ratione formae," 
e.g. "si, stipuler Pamphilum tu mihi decem pro- 
mittas," or " ratione causae finalis ;" 

If any one stipulated for another. 

In a stipulatio mihi aut Titio dare spondes, the 
words "aut Titio" were rejected, and the obligation 
was contracted with me alone. 

The exceptions to this rule were, that the father 
might stipulate for the son, and the master for the 
servant, so might the "tutor" and "curator," the 
"furiosi actor," the "civitatis procurator," and others. 

SURETIES*. 

The word Sureties may be used in a wide or a 
contracted sense. 

^ CAiufl, 3. f 115, 116. "Idem dsri Bpo&desi Idem fidepromittis ! Id«m 
ade'iaft cMe jubes t*' H. 46. t. 
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In a wide sense it means a mandator, that is^ 
a person who orders money to be given to another, 
or a contract to be entered into with another, 
''fide sul" 

Constitutor^ is one who simply promises that he 
will pay a debt due from another man. 

Expromissor^ is he who exonerates another from 
an obligation and adopts it himself. 

A surety in the stricter sense of the word is he 
who binds himself by a stipulation for another, not 
subject to novation ; therefore " fidejussio," a surety- 
ship, may be defined, a verbal contract entered into 
to fortify the obligation contracted by another not 
subject to novation. 

''Sublat^ principali obligatione fidejussoria au- 
fertur." 

The "mora debitoris" did not exonerate the 
''fidejussor," but it did not increase his liability*. 

A surety' might be annexed to every obligation 
re, verbis, litteris, or consensu, civil or natural; 
therefore if a " fidejussor " was annexed to a natural 

^ n, 13. 5. 8. n. de uniufl, 33, to give a greater latitude to contracts, 

§ ult. and the insufficiency of the formnUa 

* "Moram rei fidejussori nocere hitherto in use led to the fidejuMiOiby 

raoram rei non augere obligationem.*' means of which the formula of stipu- 

OujacadAiiic. Lib. Ti.p.967. II. 13. lation might be guaranteed in the 

4. 8. Consider. 11. 46. i. 68. 1. Latin or any other idiom not yeriukl 

8 « Omni obligation! fidejussor ac- only, but real, literal and consensual, 

cedere potest." Originally neither the Prstorian, natural and civil contracts, 

formula Spondes, Spondee, nor that of whatever nature. Cains mentions 

Fidepromittis, Fidepromitto, could be on the subject of Sponsores and Fide 

employed for obligations that did not promissores the Apuleian law« 65a 

consist in dare» nor were they of any ▲.u.o. ; the Furian law, 659 ; a law 

avail unleas to those that were ac- the name of which has not been read 

ceasory to verbal contracts. Gains, on the palimpsest of Gains; the 

3, 119. But with the increasing wants Publilian law; the Cornelian ,4aw, 

of Boman society it became requisite 673. Caius, 3. 120. 
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obligation, even though the principal debtor could 
not be sued upon it, the surety was liable. 

^'Illud commune est in universis qui pro aliis 
obligantur V' says Ulpian, " quod si fuerint in duri- 
orem causam adhibiti omnino non obligari placuit 
eos." 

The question whether in such a case the fide- 
jussor is liable still ^'pro parte/' has been, says 
Bruno, fiercely disputed'. 

But there were natural obligations to which no 
surety could be annexed, e.g. to ensure the payment 
of what a prodigal had promised^. 

There could be no surety " caus& litis." 
There might be a surety for an obligation ''ex 
delicto" in a civil suit. 

If there were several sureties, the law of the 
Code and Pandects made each responsible for the 
full amount, and the creditor might choose which of 
them he would sue. 

The surety had three privileges against the 
debtor : — 

I. The *'beneficium divisionis," according to 
which, if there were several sureties, all solvent, 
the creditor was compelled to demand a share of the 
debt firom each. This was introduced by Adrian. 

The "beneficium divisionis" was not "ipso jure," 
but " ope exceptionis ;" therefore if one of the sureties 
paid the debt without appealing to this privilege, he 

* n. 45. 1. 8. 7. 10 and 11. "In Papin. in 1. 9. II. de uaurpationibus. 
layiorem causam acdpi possunt, in de- Heinecciua, whom Bruno follows, 
tesiorem non possuni." Instil, h. t. § 5. thinks he was. Heineodus founds 

* d^jacius and Vinnius think he himself, H. 17. i. 33* H. 13. 5- ^^ 
was nut. lUoit. ad lib. 11. rc^p. ^ II. 4f • >• 6- 
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could not recover it either from the creditor or his 
co-sureties 

But if the surety* denied his liahiKty, he was 
excluded from the benefit of this privilege. 

2. There was the '^beneficium cedendarumactio- 
numV* by which the surety sued by the creditor might 
make the surrender of the creditor's right of action 
against his co-surety the condition of payment ; after 
payment such a proceeding was of no use. 

3. ''Beneficium ordinis/' introduced by the later 
law, according to which the creditor was obliged to 
sue the principal debtor before the surety. 

There were three cases in which this last privilege 
did not apply : — 

1. If the principal debtor was absent. 

2. If the debtor was notoriously insolvent. 

3. If the surety renounced his privilege. 

This privilege could only be employed " ope ex- 
ceptionis." 

If the surety paid any thing for the principal 
debtor, he had an action ''mandati" to recover his 
debt». 

If he had become surety in the absence of the 
surety, so that no '^mandatum/' tacit or express, 
could have intervened, he had an ^' actio negotiorum 
gestorum." 



^ n. 46. I. 10. § I. *'IU demQQi * n. 17. I. 6. § 9. '*S pasmia rim 

inter fidejuasores dividitur actio ri non aliquem pro me fidejubere, vel aliaa 

infitientur ; nam infitUntibua auzilium intervenire, mandati teneor ; et niai pro 

diviaionia non aat indulgendmn." invito quia interoeaaerit aut donandi 

* Cod. 8» 41. 3. " Authentic^ prsa- animo aut negoUnm gerena erit man- 

aente." dati actio." 



CHAPTER XII. 
LrrxERis. 

The omission of the contract ''litteris" in the 
enumeration of contracts n . 44. 7. i. § i \ as well as in 
the law 2 and 4 of the same chapter of the Pandects 
and in the chapter "de novationibus */' n. 46. 2. i. § i, 
led many interpreters^ among whom are Doarenus, 
Donellus and Wissenbach, to think the contract a 
mere innovation of Justinian's. But the passage 
cited below from the commentaries of Caius proves 
this to be an error'^ and the ^' nominum obligation" 
referred to in several laws of the Pandects was, as 
Tribonian says% an obligation " litteris." 

Justinian substituted the contract '^litteris" for 
the old '^contractus chirographarius." The "con- 
tractus litteris** was where a person delivered to 
another a written statement that he had received 
money from the latter, which he never had received', 
and allowed two years to elapse without retracting 



> "ObUgadoiies ez contractu, ant re verbifl ant litteris ant conflenro.** S«6 

oontrahunturautyerbiijaiitcoiiiensii.'* too 44. 73. § i. and 34. cod. 

* ^'Illud non interest qnalis pr»- * Heineocios, Antiq, h.t. U. 15. 

cesserit obligatio ntnim natnralis, an i. 4. 40; 5. 41. 17. 

civilis, an honormria, et utmm Terbis, ^ In»i, b. t. 

an re, an oonsensn.'* * Intt, { nn. h. t. Cod. de non 

' '* Ant re contrabitnr obligatio ant num. pec. 14. § i. § 3. 
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the statement; in such a case he could not plead that 
he had never received the money ^ 



^ IL 42. 3. 45. § 3 : " Sin aatem 
cautio indebite exposita esse dicatur, 
tunc eum in quern cautio ezposita est 
compelli debitum esse ostendere quod 
in cautionem deduxtt, nisi ipse spe- 
cialiter qui cautionem ezposuit causas 
explanavit pro quibus eandem con- 
Bcripsit. Tunc enim stare eum oportet 
suae confessioni nisi evidentissimis 
probationibus in scriptis habitis osten- 
dere pantus sit sese htec indebite pro- 
misisse." The whole law, notwith- 
standing one passage which I suspect 
to be an interpolation of the detestable 
age of Tribonian (alia simplicitate 



gaudens et desidisd deditus) ought to 
be studied carefally. We shall look in 
vain in our wilderness of various un- 
digested crotchets, called Reports, for 
an equally concise and lucid summary 
of the rules which ought to govern 
the practice of courts in admitting the 
contradiction of a written document. 
Our absurd doctrine about deeds care- 
fully transmitted from the barbarians 
of the eighth and ninth centuries was 
unknown to the Roman drilians. See 
too L. 'Generaliter,' 14. Cod. h. t, 
and 'In contractibus,' eod. 



CHAPTER Xm. 

CONSENSUAL CONTRACTS. 

The contracts in which consent alone was requisite 
are four: — 

I. Emptio venditio, 2. locatio conduction 3. so- 
cietas, 4. mandatum. 

I. Emptio venditio* is a contract "juris gen- 
tium," with a specific name, " bonse fidei," established 
by consent alone for the delivery of a certain thing 
in consideration of a certain sum of money. 

The three essential elements of it are, i. the con* 
sent, 2. the thing (merx), 3. the price*. 

The contract was not cancelled by every kind of 
error'. 

If the error^ was one as to the quality, and not 
the subject-matter, as if inferior wine was sold in- 
stead of good wine, the contract held. 

If the error was as to the subject-matter, as if 
lead was sold for silver, the contract was void. 

But although the contract in such a case was 
void, the buyer might bring his action " in id quanti 

^ Inti, 3. 23. n. 18. 1. Richer, Ju- est ... . nee ultra merz utrumque, sed 

rUprudei^ia, 3. 9. alteram pretimn voeatur/' &c. 

' n. 18. X. § 1 : " Qaia dod semper * As to error, see post, 

concurrebat ut qnnm tn haberes quod * U, 18. i. 14. "Quia in oorpore 

ego desiderarem invieem ego haberem dissentimus nulla emptio est." 
quod tu accipere velles electa materia 11. de Cont. Empt. 9. 
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interest se deceptum non esse/' or to recover what he 
had paid '^ condictione indebiti/' or '^ sine caus^" 

After the price ^ was agreed upon the contract' 
was complete^ though the thing bargained for was 
not delivered; it was at the risk or for the benefit 
of the buyer. 

The exceptions to this rule were: — 

If there was ^^ dolus '" in a matter essential to the 
contract. 

If the seller consented to take the risk upon 
himself. 

If the thing sold was a genus, e. g. twelve quar- 
ters of wheat, twelve oxen, unless it was sold ^'per 
aversionem," in which the risk was that of the buyer. 

The merx or thing sold must be in commercio*. 

Future things might be sold ; and, in the words 
of Pomponius, an expectation : '^ Aliquando tamen," 
he says, " et sine re venditio intelligitur, cum quasi 
alea emitur ; quod fit cum captus piscium vel avium 
vel missilium emitur; emtio enim contrahitur etiam 
si nihil inciderit-*-quia spei emptio est." (n. i8. i. 
39. § I. and 8. § i.) 

^ Pr. In$tU. b. t. L I. § nit. n. i. tionem ai in hoc ipso nt Tcnderrt 

8. I. 9. 1 I. "Sme preiio nulla vendi- droumacriptus eeeet." U, 4. 3. 7. 
tio est, non autem pretiom perfidt ^ '' Omnium rerumqoag quia habcro 

aed oonyentio perfidt sine aoiiptia ha- yel poeaidere vel peraequi poteat^ van- 

bitam emtionem." ditio recte fit, quaa yero natuna Tel 

* *' Keoeaaario adendum eat quan- gentium jua, Tel morea dvitatia, oom« 

do peifecta nt emtio, tunc enim' Md- merdo exuerunt^ eorum nulla Tenditio 

emul oigua periculum nt, nam per- eat." U. 18. i. 54. i. See the curi- 

fectA emtione periculum ad emtorem oua law U. 10. 4. 4, which forbida 

reapidet; ut ai id quod yenierit ap- the judge to meddle "libria impro- 

pareaty quid, quale, quantum ait, et bate lectionia, magicia forte, vel hia 

pretium, et pure, yeniit^ perfecta eat nmilibua, ha»s enim omnia protinua 

emtio." n. 18. 6. 8. oorrumpenda aunt." 

' Ulpian aaya, "Knllam eaae emp- 
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Incorporeal things might be sold, as an inheri- 
tance, but the sale of the inheritance of a living per- 
son wais void\ 

Things could not be sold which *' in rerum natur^ 
ante venditionem esse desierint *." 

'^ Res sacrsB, sanctae, religiosoe, publicsd et univer- 
sitatis," could not be sold ; if these were bought by 
one who knew their character, the sale was null; if 
by one who was ignorant of it, the sale was null, but 
an action lay for the buyer, "in id quod interest," 
against the seller^ 

The contract gave rise to a twofold action : — 

"Actio empti*," for the buyer against the seller, 

" Actio venditi," for the price. 

The "actio empti'* belongs to the buyer and his 
heir against the seller and his heir when the price 
has been paid for the delivery of the thing sold, with 
its fruits and accessories, if they can be delivered ; if 
they cannot, for compensation in their stead. 

As to what shall be considered accessories as 
included in the sale of the principal object, there are 
several laws in the Pandects which supply fruitful 

' ^ The Roman Law, with tbemoralikj paravit, licet emptio non teneat, ez 

lo long unkuown to oun, says that empto tamen adversui yenditorem 

the man ''solicitos de yiyi hsredi- ezperietur, ut oonseqnatur quod in- 

tate/* was 'Mmprobus." H. a8. 6, tersit ejos ne deciperetur." H. i8. i. 

2, § 1. This was certainly not the 62. § i. The old words of the law 

rule of the Church from the days of were "venundare'Vvenum dare), to put 

Constantine downwards. '* Ei qui to sale, " yenundari^' {vennm dari), to 

suocessit ... quoniam adverBus bonos be put to sale, "mancipare" for things 

mores ct jus gentium festinasset, ac- '*mancipi.** For these were substituted 

tiones hiereditarias in totum denegan- " venire, yendere, distrabere/'theBrst 

das esse respondi." Papinian, n. 39. two relating to sales as well of a 

5. ^9. § 7, collective whole (unlyersitas rerum) 

' n. 18. I. T5. M of individual objects, '*distrahere" 

•"Qui nesciens loca sacra vel to the latter only, 

roligioea vel publica pro privatia com- * il. 19. 1. Cod. 4. 94. 

17 
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analogies OB this head, e.g. '' Qui domum possidebat, 
hortum vicinum sedibus comparavity ac postea domum 
legayit" The hortus was included in the bequest 
''si hortum domus caus^ comparavity ut amoaniorem 
domum et salubriorem possideret, aditumque in eum 
per domum habuit, et sedium hortus additamentum 
fuit^/' and ''sedibus distractis vel legatis ea esse 
asdium solemus dicere qusd quasi pars »dium vel 
propter sedes habentur, quasi puteal'." 

The ''actio venditi'^ is the action accruing to 
the seller and his heir when the thing has been deli- 
vered; against the buyer and his heir for the price 
agreed upon, with the interest due, and compensation 
for the expense necessaiy and useful, and the damage 
caused by the conservation of the thing. 

" Addictio in diem." This is a modification of the 
contract "empti venditi/' which has a special chapter 
in the Digest'. It may be defined a covenant, that if 
within a given time the seller can find a person who 
will make him a better offer than the original pur* 
chaser the contract shall be rescinded. "Quicquid 
ad utilitatem venditoris pertinet pro meliore condi* 
tione haberi debet\" Ulpian takes a subtle distinc- 
tion between the addictio considered as a suspensive 
condition or as resolutoiy of the contract*. If the 
contract was conditional only, i.e. that the bargain 
should hold unless a better offer came, the buyer was 
not entitled to the "fructus" nor to the benefit of 
the "usucapion." 

» iL 3«. 1. 91. § 5. • n. 18. «. 

• n. 19. I. 13. §31. Tor4mndi5 «n. 18. «.5. 

eod. n. 19. 1.17. Inat. a. «a. S3. § 8. » U. 18. 3. «. § i and 4. § pr. 

§ 10. S ^6. • n. 18. a. 4. pr. 18. 6. 8. 
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''Lex Commissoria." This also is a chapter in 
the Digests 

This may be defined a clause added to the emptio 
venditio, by which if one of the parties to a contract 
failed in executing his share of it, it was to be con- 
sidered as if no such contract had been made. Gene- 
rally speaking, this clause being added for the bene- 
fit of the seller, it was at his option to take or not 
to take advantage of it. If, as usually happened^ 
a particular day was fixed as that before which the 
act was to be done, the debtor was bound to do the 
act, and the maxim ''dies interpellit pro homine" 
held good". 

A clause also might be added by which the 
seller might, on repayment of the price to the 
buyer within a certain time, recover the thing 
sold*. 

The "actio redhibitoria" was the action which the 
buyer who had been deceived, and his heir, might 
bring against the seller and his heir to restore the 
price of the thing sold and the interest on receiving 
the thing, its produce and accessories^. If the thing 
had been in any degree worsened while in the pos- 
session of the buyer, the damage as estimated by the 
judge ought to be made good to the seller". If se- 
veral objects were sold together, each contributing 
to the value of the other, a defect in one justified the 
actio redhibitoria^ as to all. 

» n. i8. 3. ■ n.4i. T. i.andi9.§5.aod48.§5. 

• n. 18. 3. «. 18. 3. 3. "Si volet • n. «i. 1. 33. «5- § 5- § 6- 

venditor ezeroebit-^non mvitus." ^ U. ai. i. 33 and 35. § 5. § 6. 34. 

' n. 18. 3. 4. § 4. and 8 eod. § 14^38, ae one oinger of a chonu, a 

^ n. 19. XI. 5. God. 4. 54. § 1. horse of a quadriga, &o. 

17—2 
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The ^' actio quanti minoiis/' also called '' SBstima- 
toria/' was that by which the buyer who had been 
deceived, and his heir, might recover, against the 
seller and his heir, the difference between the sum 
he had paid for a thing and the real value of the 
thing at the time of the sale^ 

The actions "redhibitoria" and "quanti mi- 
noris" could not be brought together — nor having 
chosen one*, could the buyer have recourse to the 
other •. 

Kescission of the sale^. This was called Lsesio. 
The emperors Diocletian and Maximian established 
that where the IsBsio amounted to more than half the 
just price, the contract might be set aside. 

Eviction. Eviction is the loss to the buyer of 
the thing purchased in consequence of a judicial 
decree that it belongs to a third party. The aeller, 
though not bound in the strict sense of the word to 
give the buyer the dominium of the thing sold, was 
bound to deliver him full and free possession of it, 
so that he might exercise the rights of ownership 
and obtain a title by prescription. If the buyer was 
Jegally disturbed in his enjoyment of the "merx," he 
had the ''evictionis nomine obligationem" against 
.the seller, who was bound " evictionem prsestare,'* to 
indemnify the buyer for his loss : neither was it ne- 
cessary in this action for the buyer* to prove a total 
loss. To establish his claim the buyer was bound to 
shew, 

» n. ai. T. § 1. § 6. 17. § lo. 48 § 5. » " Siv« ioU reB evincatur aive para, 

* n. 44. 7, 25. § I. habet regressum emptor in vendito- 
, » Cod. 4. 44. 2 and 8. n. i8. 5. rem." H. n. a. i. and 13. and 53 pr. 

* II. 21. 7. 39. § «. § 3. and 64. § 1. § 3. 
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1st. That the action in which he sustained the 
loss was properly brought*. 

2ndly. That the sentence was just*. 

Srdly. That it was not collusive, nor the conse- 
quence of his neglect*. 

4thly. That the cause of the eviction was prior 
to the purchase*. 

Sthly. That he, the buyer, had given due notice 
of the claim to the seller*. This was " litem denun- 
ciare," "auctorem laudare." 

The buyer might shew, on the other hand. 

That the seller had renounced his right"; 

Had by his own act prevented the buyer from 
giving him notice; 

And that he could not discover the residence of 
the seller. 

As to the time within which the notice should be 
given, any time not too "prope condemnationem" 
was sufficients 



Locatio conductio is a " contractus jure gentium, 

^ n. II. 24. a. § I. § 7. left out, intbeir profound indifference 

* IT. 2T. 2. 6. § 1. to truth, all that the Roman jurist had 
' n. 21. 2. 29. § I, "ita Bi culpi inserted against collusion, which lite- 

vel sponte." rally continued till the year 1833, as an 

^ LaServa, DereckoJtomano, 2, 7g$. integ^ part of Engli^^h Law. It was 

• n. 21. 2. 29. § 2. and 55. § I. and originally fraud and falsehood avow- 
5^- § 4- § 5- § 7. and 63. § I. edly enforced by courts of justice for 

' n. ^12. 63. pr. and 56. § 5. and a political purpose^ What wonder if 

55. § I. and 56. § 6. the practitioners became demoralized f 

' n. 21. 2. 29. § 2. There can be or how could L. C. J. De Grey grave- 
no doubt that this doctrine of the ly say in the face of such a system — 
evictio came through the canonists into "Fraud vitiates the most solemn 
ours, and was corrupted into the almost proceedings of a Court of Justice*^! 
incredibly immoral and absurd system Duekui of Kinjiton*s Can. 
of recoveries. For the English judges ... 
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nominatus/' perfect by consent alone, by whicb a 
certain sum is given for the use of a particular 
thing, or the service of a particular person. 

It agrees with the emptio venditio, inasmuch as 
it is bilateral, perfect by consent, and for a settled 
price. If the price was not fixed, there was no 
locatio conductio, but a contractus innominatus, for 
which there lay an " actio praescriptis verbis." 

The locatio conductio differed from the emptio 
venditio, inasmuch as the emptio related to things 
alone — ^the locatio, to acts as well as things. 

The contract emptio venditio might transfer 
property. 

The contract '^ locatio" could only transfer the 
use. 

The consideration for the "emptio" could only 
be monies paid. 

That for the '' locatio " might be for things that 
were consumable. 

The three essential elements of the '' locatio" were 
consent, price, and something hired. 

It gave rise to a double action, " actio locati," 
and " actio conducti." 

The " locati " for the person letting to hire for the 
price of what he had hired, or the restoration of the 
thing when the period for which it had been let had 
expired. 

The "actio conducti," that the person hiring 
might have the full use of the thing hired. 

The "conductor" of any tJiiTig to be used paid 
money for the hire of it to the "locator." The " con- 
ductor" of any thing to be done received it. 
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The '' conductor " of a fium was called '^ cblonus ;'^ 
of a house, '^ inquilinus ;" of any thing to be done, 
"redemptor." 

The ** conductor " was bound to fulfil all he had 
undertaken to do\ and besides, whatever was fairly 
to be inferred from the contract, for it wab '' hoxiad 
fideL" 

The *' conductor" was responsible for the "dolus," 
the "culpa lata," and "culpa levis," not for the 
' "casus fortuitus," nor for the " culpa leyissima." 

There are two principal objects of " Locatio con- 
ductio." First, the ''Locatio conductio Eerum*." Se- 
condly, the " Locatio conductio Operarum'." It is 
a consensual contract, when, Paulus tells us, it is 
"naturalis," and "omnium gentium." 

The essence of the contract on the part of the 
"locator" was to take care "conductori frxii quod 
conduxit licere" The "locator" was also required 
to replace the "impensae necessariaB^" and "utiles/' 
and to answer for " omnis culpa\" 

The "conductor" was bound to pay the sum 
agreed upon after the expiration of the stipulated time, 
even if he had derived no benefit from it, unless the 
use of it had been destroyed either through the &ult 



^ IndU, 4. 6. 30. "In bonn fidei looaveritydeindeTinuineffltixerit^tene- 

jadioii0 libem poteiUw pannitti vide- bitnr in id quod interest, neo ignoran- 

tnr judioiy ex bono et SBquo aBstimaadi tia ejos erit exotuata; et ita Gmsius 

quantum actori restitui debeat" Boripsit. Aliter atque ri saltum pas- 

' InstU. 3. 14. § 2» cuum locasti in quo herba mala nasce- 

' Qaiuo, 3. § 147. batur ; bic enim si pecora vel demortna 

" Quoties antem £aoiendum aliqnid sunt, vel etiam deteriora facta, quod 

datur locatio eat" IL 19. a. 43. § r. interest qnostabitur, si scisti, si igno- 

* n. 19. 1. 55. 1. 61. rasti pecnniam non petes." H. 19. a. 

"Si quia dolia Titiosa ignams 19. i. 
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of the locator, or an extraordinary (" extra consue- 
tudinem*") misfortune; "vis cui resisti non potest," 
" vis major." Under this last, invasions of enemiesi, 
loss by fire, wanton injury inflicted by a passing 
army, and plunder by bands of robbers, were in- 
cluded. The loss must be considerable*, and if 
several years were included in the contract, the gain 
of one year might be set off against the loss of an- 
other\ In all these cases, the conductor might claim 
not entire immunity, but ^'remissionem pro rat4\" 
At the expiration of the term the " conductor" was 
bound to restore the thing in the state to which 
reasonable use would bring it, and to make compen- 
sation for injury occasioned by a "culpa." In the 
absence of any stipulation to the contrary, the con- 
ductor might sublet what he had hired. If nothing 
was said at the expiiration of a term', the law implies 
the assent of the hirer to the continuance of the ori- 
ginal contract. How long the "relocatio tacita" 
was to last is a much disputed question*. 

In the "locatio conductio operarum" it was a 
rule that where a work was to be undertaken, as a 
whole, by the conductor, i.e. where he contracted for 

^ n. 19. 2. 15. a. 35. 6. "Si ex- oolonum in fundo esse, ex integro lo-' 

ercitns pneteriens per lasdviam ali- care, et hujasmodi contnctuB neque 

quid abetulerit." verba, neque scripturam utique con- 

* ** Vis major non debet oonduotori siderant, eed nudo coneensa conval- 

damnosa ease si plus quam tolerabile eBcunt;etideo8idoniiDUsfinirec(£perit 

eat, ut si caesi fuerint fructus; alio- vel decesserit, fieri non posse MaroelloB 

quin modicum damnum equo animo ut ut locatio redintegretur, et est boo 

ferre debet oolonus." yenim.** TL 14. b. t. 

> lb. 15. 4. I. 13. ir. "Hoceuim ipso, quod 

^ lb. 15. 7. tacuerunt, oonsensisse videntur.'* 

' ''Qui ad oertum tempus oondudt, See Qlttck, 17, p. 178. 

fioito quoque tempore oolonusest: in- ' "Si tale opus fuit ut probari de- 

telligitur enim dominus quum patitur beret/* £od. 
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the entire execution at a fixed price, everything was 
at his risk until the "arbitrium*" was pronounced*, 
unless the work deserving the " approbatio'^ was 
destroyed by a " vis major"," when the loss fell upon 
the " locator." So if a work was to be performed of a 
certain measure, until the admeasurement was made 
it was at the risk of the "conductor," supposing that 
in either of these cases any delay in obtaining the ad- 
measurement, or the "arbitrium," could be ascribed 
to the fiiult of the " locator." 

The conductor* was at all times responsible for 
dolus, and, until the arbitrium, for culpa*. 

END OF THE "LOCATIO CONDUCTION'* 

The "locatio conductio" came to an end when 
the hired object ceased to be; or when the time of 
hiring had expired; though after that it might be 
continued by a tacit understanding on both sides; 
by the exercise of a right, specially vested in either 
party, to put an end to the contract in a certain 
event, e.g. delay in payment of the hire, abuse of 

^ The ''arbitrium domini" was the tur aut reponitur fracta edt, ita ad 

'* arbitrium boni viri." II. 19. a. 14. periculum pnestat si qua ipdus eorum- 

* n. 19. a. 36. ''Opu8 quod aver- que quorum operft uteretur oulpA acci- 
Bione locatum est, donee approbetur derit; culpa autem abest si omnia 
conduotoris periculum est." facta sunt quao diltgentissimus quis- 

' *' Si priusquam locatori opus pro- que observaturus fuisset." £od. 15. 

baretur yi aliquA consumtum est, de- § 7. 

trimentum ad locatorem ita pertinet * n. 19. 1. 9. § i ; ta; 13. § 11 ; 

si tale opus fuit ut probari deberet." 54* § x ; 5<^ ; I9- 3* 95- § ^ ; ^7 ; 

lb. 37. 60. 

* "Inita approbatio dolo condnc- 11. 39. «. 17. § i ; a8; 33. "In- 
toris facta.*' H. 19. a. 44. quilino non daturdamni infecti actio, 

' ** Qui oolumnam transportandam quia possit ex oonducto agere si do- 
conduzit, si ea dum tollitur aut porta- minus eum m'grare prohiberet." 
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the thing hired, Ac. ; by the obstruction offered by 
the locator to the use of the thing hired; by circum- 
stances that hindered the use of it; or by a well- 
grounded fear of danger that would come from the 
further use of the thing. 

These circumstances might rescind, but did not 
destroy, the effect of the contract while it lasted. 

The dolus put an end to the contract and all its 
consequences\ 

The sale of the thing hired by the locator did 
not terminate the contract. 

Closely resembling the *^ locatio conductio/' and 
therefore placed under the same head by Justinian, 
was the contract called " emphyteusis." 

Emphyteusis' was a contract of the civil law, 
by which immoveable property was consigned to a 
man for ever on this condition, that so long as 
he paid a certain sum for its enjoyment it should 
not be taken from him. 

For some time it was disputed whether the 
contract was not rather venditio, inasmuch as it 
was for ever, than locatio, which gives a transient 
right'. 

The Emperor Zeno created, however, a special 
contract, and gave it the special name '^emphyteusis." 

If the thing lost part of its value, the loss fell 
on the " emphyteuticarius ;" if it lost all its value, 
on the owner ; whereas in the contract of locatio, 

1 n. 19. 1. 1 ^3 ; 60. § 4. text that of Justintan is taken, ipeaks 

* See above as to emphyteusia, p. of the "ager ▼eotigalia.** 

147. Cod. de jure emphyt. 1. 1. The ' In moot caaesy hence "jus per- 

word waa notintroduoed till the lower petuariam/* " oonduotoree perpetua- 

«mpire« Cains, 3. § 145, from which rii." But see Cod. 6. 3. 3. 
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rent was excused on account of steriHty and other 
accidents. The reason of the difference was, that 
the money paid by the colonus was a compensatic^i 
for the use and profit; whereas the money paid 
by the emphyteuticarius was a recognition of owner- 
ship. 

The third consensual contract was "societas." 
This was a contract ''juris gentium, nomin^tus, bonss 
fidei," perfected by consent, contracted between two 
or more for sharing gain and loss in a lawful pursuit 
or avocation. 

Lucrum was what remained after deducting the 
expenses; damnum, what was wanting. 

Societas differed from communio, because it was 
made by consent, whereas communio was the result 
of accident, between co-heirs or joint legatees. 

Societas might be "universal" or "particular." 
Universal, which included every thing, even without 
delivering the property of each partner vested in his 
associate. " Quum specialiter omnium bonorum so- 
cietas coita est, tunc et haereditas et legatum et quod 
donatum est, et quaqud ratione acquisitum, commu- 
nioni acquiretur^" Particular was that which did 
not include all the property, but was instituted for 
a particular purpose, such as the purchase of oil, 
wine, &c. 

In the absence of any special agreement the share 
of each socius was equal. 

The opinion of Sulpicius was adopted by the 

1 n. 17. 9. § 3. So the dos, ib. 65. | 16. 66 ib. : still enough wm to be left 
to bear "onen m»triinoim." 
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Koman Law, holding against the opinion of Quintus 
Mucius^ that an agreement for a societas according 
to which one partner gave money, and the other 
labour only, was valid. 

The societas gave rise to an action " pro socio/' 
on behalf of any " socius," not to an *' actio con- 
traria," each " socius" being a "dominus." 

The "socius" was responsible for the "dolus," 
the "culpa," "lata" and "levis," but not the "culpa 
levissima." 

The "societas" might be dissolved several 
ways: — 

By the death of the "socius." 

When the object for which it had been entered 
into was accomphshed, or the time had come to an 
end. 

By the confiscation of the property of one " so- 
cius" to the "fiscus," in which case the "socius" 
was held to be dead for the purposes of the 
" societas." 

By the "cessio bonorum" of one "socius." 

By the "renuntiatio" of one " socius." This was 
peculiar to this contract; the general rule being 
that a perfect contract could not be abandoned. 
But the "socius" could not renounce in such a 
way, or at such a time, as to procure for himself an 
unfair advantage, e. g. when he had just succeeded 
to an inheritance; if he renounced "dole malo;" he 
set free his colleagues, but was bound himself, and 
became "danmi particeps," "lucri expers." 
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The fourth species of the contracts completed by 
consent is " mandatum." 

The "mandatum" is a "contract nbminatus/' 
perfected by consent, " bonse fidei," by which a spe- 
cial commission is given by one man and accepted by 
another to be transacted gratuitously. 

It may be established in several ways: — 

1. For the benefit of the person giving the 
" mandatum" only ; as if I give you the "mandatum" 
to buy me an estate. 

2. For the sake of the *' mandatarius" only, 
which is mere advice, and for which, unless fraudu- 
lently given, the "mandans" is not responsible. 

3. For the sake both of "mandans" and "man- 
datarius;" as if I give you a "mandatum" to lend 
money at interest to my "procurator." 

4. For the benefit of the "mandans" and an 
" extraneus." 

5. For the sake of the "mandatarius^" and 
another: " Veluti si tibi mandemut Titio sub usuris 
credas." 

It gave rise to a double action, "directa" and 
" contraria." 

"Directa," for the "mandans" against the "pro- 
curator." 

"Contraria," for the "procurator" against the 
"mandans," to recover the expense incurred by the 
procurator in fulfilling the "mandatum." The 
" mandatarius" must not exceed the limits of the 
" mandatum ;" e. g. if a man is commissioned to buy 
an estate at a certain price, and he buys it for a larger 

1 n. 17. 1. «. 
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8UD1, he can only recover the amount to which he was 
limited. 

In this contract, contrary to the usual rule, the 
procurator was responsible for the dolus, and every, 
even the levissima culpa, and wCw only exonerated 
from the casus fortuitus. 

The mandatum might be terminated in three 
ways: — 

1. By the revocation of the mandatum, re in^ 
tegrd. 

If it was recalled, ''re non integrfi,," the manda- 
tum was at an end, but the mandatarius might re- 
cover the expense he had incurred. 

2. The mandatum was terminated by the death 
of the mandans, or of the mandatarius ^ 

By the death of the mandans, because the will 
that gave authority was at an end; but if the man- 
datarius in ignorance of the death executed the com- 
mission, he might bring an action *'ex ©quo et bono" 
against the heir. 

3. The mandatum was terminated by the death 
of the mandatarius, because the mandans relied in his 
choice on the qualities of a particular person. 

As the contract was brought to an end by the 
revocation of the mandans, so was it by the renun- 
ciation *'re integrsl" of the mandatarius. But if the 
"res'* was no longer "integra," the mandatarius, un- 
less prevented by ill health or inevitable accident, 
was bound to finish what he had begun. 

^ n. 17. I. 46. " Mandatum baI- impletum est, compeiere actionem atl- 
Tiiar morte, ti tamen per ignorantiam litatis cauaft didtur.** 



CHAPTER XIV. 

QUASI CONTRACTUS. 

The ''quasi contractus'* is a transaction carried 
on by a tacit agreement between the parties^ and 
without any express consent or agreement, and 
which gives rise to an obligation strictly analogous 
to that resulting from a contract. 

There are five special "quasi contractus," the 
"negotiorum gestio/' the "tutelse vel cursa adminis- 
tratio/* the "rei communio," the ''hsareditatis acqui- 
sitio,"* and the *^indebiti solutio." 

The ''negotiorum gestio'* is the voluntary ma- 
nagement of another man's business without his 
mandatum. 

It gives rise to two actions, the "directa" and 
''contraria.'* 

The^'directa," for the dominus against the ''nego- 
tiorum gestor," to give an account of what he has 
done. 

The '* contraria," for the negotiorum gestor 
against the dominus, to repay the sums he has laid 
out for the benefit of the latter in the administration 
of his affairs. 

The "negotiorum gestor" was bound to give "ex- 
actissima diligentia." 

The "administratio tutelaa" was a "quasi con- 
tractus." 
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It gave rise to an "actio directa" for the "pu- 
pillus/' when the tutela had expired, against his 
" tutor," in which the tutor was responsible for the 
levis, not for the levissima culpa; it being sufficient 
that he should apply the vigilance of a dUigens pater- 
familias to the affitirs of his pupillus. 

The tutor was not only responsible for the loss 
incurred by his maladministration, but for the gain 
not acquired and that might have been won. 

The *^ actio contraria" lay for the "tutor" against 
the "pupillus," to recover the sum spent by the 
"tutor" in the administration of his affairs. 

The Code laid it down that all the goods of the 
tutor were ipso jure hypothecated to the pupillus. 
So were the goods of the step-father* who married 
the mother of the pupillus, until he had given his 
accounts of the "tutela." 

The " rei communio," as if the same thing had 
been bequeathed to two persons, was a quasi con^ 
tractus, and gave rise to an action; if, for instance, 
one of the two had laid out money on the thing, or 
had received the profit of it. 

If it was a particular thing, it gave rise to the 
action "communi dividundo;" if it was the "commu- 
nio haereditatis," to the " actio familiae erciscundae •." 

The "consortes" in such a case were bound to 
employ the same diligence they used in their own 
affairs, and no more, "quia eos res non consensu? 
socios facit." 

The hsereditatis acquisitio was a "quasi con? 

^ L. unidt I Cod. de Rei uxoriB tuteic officio fiingi posait. 
actione. L. to. Cod. quando mutier ' n. Familiae erci8cand»y 35. 
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tractus/' because by accepting the inheritance the 
haeres obliged himself to pay the legatees. 

The legatees therefore had an action against the 
heir "quasi contractus." This was "in personam/' 
but the legatee, if a " certum corpus" had been be- 
queathed to him, had also an action against any 
possessor for the thing " in rem." 

The "actio hypothecaria" also lay against any 
possessor of the things belonging to the inheritance. 

The "indebiti solutio" was also a "quasi con- 
tractus" if it happened from ignorance of fSw5t, not of 
law. 

Whether money paid "per errorem juris" could 
be recovered has been matter of much dispute. 

The man who, pretending to be a creditor, re- 
ceived what was not due to him, committed a "fur- 
tum," and was liable " actione furti." 

DE KESCINDENDA VENDITIONE\ 

A sale might be set aside for the reasons just 
stated, for causes which gave rise to the " actio redhi- 
bitoria," for want of free consent, and for excessive 
injury to one of the parties. What should amount 
to this "immodica Isesio" was left to the arbitrium of 
the judge*, till by a rescript" of Diocletian and Maxi- 
minian the injury was fixed as what must amount 
to one half of the price, leaving it however at the 

^ n. i8. 5. Cod. 4. 44. Merlio, "Si Ntrvs arbitrium ita pravum est 

R^perUnre Lt$ion. Cod. Nap. 1674 — nt manifesta ioiquitas ejus appaivat 

1685. Pothier, ConJLrat de Venter oorrigi potest per jadicium bone fidei." 

331. ' Cod. 4. 44. §«.§8. 

' n. «3. 3. n. 17. 1. 79. 16. 3. 7. 

18 
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choice of the buyer to pay the remainder of the sum, 
and keep his purchase \ 

ACTIO PRO SOCIO*. 

The "socius" was bound to exercise the same 
'' diligentia" in the affairs of the society that he did 
in his own : he was liable to pay interest on money 
belonging to the partnership that he had employed 
for his own purposes. The share of loss arising from 
the insolvency of one socius was to be equally divided 
among his partners. No partner could claim a share 
in the illicit gains of another'. But he might call 
on the partnership to share the loss of an unjust 
sentence. In a '*societas omnium bonorum'' the 
partner was bound to fling the damages he had re- 
covered in an action, *'ob injuriam sibi factam vel 
lege AquiM," into the common stock*. 

The societas was ended by the expressed dissent 
of any one of its members, but that dissent must 
not be expressed under circumstances leading to the 
inference of bad faith. For instance, in a " societas 
omnium bonorum" a socius could not extricate him- 
self from its obligations by renouncing it the moment 

^ The doctrine, however, must be est 4norkc4e dans le projet de loi,'* ice, ; 

taken m conjanction with the rales, — ». e. nine-twelfths. This appears too 

" Nemo yidetur fraudare eos qui often the effect, and sometimes almost 

sinunt et conitentiunt," and "quod the purpose of the law. 
quis ez culpA suA damnum sentit non * 51. § 17. § x8. h. t. 

intelligitur damnum sentire." II. de ' " Pnevaluit enim culpn nomine 

reg. prino. teneri eum (so. sodum), culpa autem 

The French have fixed it at nine- non ad exactissimum diligentiam diri- 

tweUths. Locr^, Vol. xrv. p. 173: genda est ; sufficit enim Ulem ditigen- 

"Ce serait done evidemment auto- tiam in rebus oommunibus adhibere 

riser le dol et la fraude que de refuser sodum qualem suis rebus adhibere 

Taction rescisoire dans les cas d^une solet." 
Maion aussi considerable que celle qui * 16. h. t. 
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an inheritance had fallen to him. The effect of such 
conduct was "a se quidem liberare socios suos, se 
autem ab illis non liberare^'' 

The effect of the renunciation of one was tor 
break up the partnership. If the remaining part- 
ners chose to continue in partnership, it was a new 
one into which they entered'. 

In the case of an absent partner the renuncia- 
tion did not operate to his loss till the intelligence 
reached him: it might to his advantage, as all he 
gained in the interval was his own, while the re- 
nouncing partner was found to take his share of loss; 
and if the renouncing partner met with any loss, it 
fell exclusively upon himself*. 

A "pactum ne abeatur a societate*" was not 
binding, neither did an agreement '^ ne intra certum 
tempus abeatur" confer any advantage on the part- 
ner who would insist upon it. 

Besides this termination of a partnership by the 
will of one of the members*, it might without their 
will be terminated by the deaths the '^ maxima or 
media capitis diminutio" of a member, by the de- 
struction or change of character in the subject- 
matter of the partnership, or by action when the 
"causa societatis" was altered by a "stipulatio," or 
a judicial sentence. 

A partnership could not be made binding on the 
heir of a partner, it being a maxim, "societatem 
non posse ultra mortem porrigi*." The farmership of 

* n. 17. a. 65. § 3. * 17. 1. 14. 16. 

* Inrt. 3. » 68. § 10. 65. h. t. 
" n. 17. 1. 17. I I. • 65. § 9. h. t. 

18—2 
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the taxes was, according to the genius of the fiscal 
rules under the empire, an exception to the rule^ 
But in ordinary partnership the heir was bound 
to go through with what the deceased had begun, 
and was responsible for "dolus*" and "culpa lata." 

When the term agreed upon was ended', the part- 
nership expired. 



COMMUNI DIVIDUNDO^ 

The '"societas" gave rise to a reciprocal obliga- 
tion among the partners, the object of which was 
the division of the partnership property, the contri- 
bution to it of whatever might be due from, and the 
compensation which might be due to, any of the 
partners. All this was accomplished by the "actio 
communi dividundo," which lasted so long as the 
communio. After that had ceased the '^prsestationes 
personales" might be enforced by an " utilis actio." 

This action extended to all cases where, whether 
by virtue of partnership or not, several persons had 
a property in a common object^. 

' 59* ^3< § 8* b- ^* petuum, id est dum vivunt» yel ad 

' " HaroB sodi quamviB BOciuB non tenipus, vel ex tempore, rel sab con- 

eit tamcn eft quas per defunctum in- ditione." i. pr. h. t. 

cfaoftta rant explicare debet.*' 40. h. t. ^ n. 10. 3. n. 10. 3. § 3. Ind. de 

* "Quod d tempuB finitum eet li- Off, JucUds, 4. 17. § 5, n. 43. 18. i. 

berum est reoedere, quia sine dolo § 8. n. 10. 3. 36. 

niftlo id fiat." 65. § 6. h. t. H. 10. 3. 6. § i ; it; 14. § i. 

"Societas ooiri potest vel in per- ^ IT. 10. 3. a. 
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ACTIO FINIUM REGUNDORUM*. 

When disputes arose between the possessors of 
''prsedia rustica" as to the boundaries of their pro- 
perty, they were settled by the " actio finium regun- 
dorum," which either fixed the precise limits; or, if 
that could not be done', divided the land in dispute, 
which was looked upon as common property among 
the litigants. Hence the affinity of this action to 
that which we have just considered': it is, as has 
been already stated, the peculiarity of the "finium 
regundorum," the "familiae erciscundse," and the 
" communi dividundo," that each person stood in the 
light of plaintiff and defendant at the same time. 

DB CONDICTIONE CAUSA DATA CAUSA NON 
SECUTA*. 

In a general sense '^ condictiones" meant any 
personal actions. Tn a special sense the denomina- 
tion was applied to extraordinary remedies, resting 
for their basis, not on any civil transaction, so much 
as on a principle of natural equity recognized by the 
Civil Law. Hence they are said to be "juris gen- 
tium." They may be deduced from the natural 
principle of justice, so repeatedly laid down in the 
Pandects, that no one should gain an unjust profit 

^ Law of the Twelye Tables. Cio. entirely mm Uxaits, ''si per aHam 

de Leg. i. i8. r^onem fines dizigero judex yelit 

n. lo. I. "Finium regundornm potest hoc fiMsere/* Inst. 4. 17. 6. 
actio in personam est licet pro Tindi- ' 10. h. 1 

catione rei est.** i. h. t. * H. l2,6^ God. 4. 5. 

' n. 10. I. 1. § I ; or assigned 
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by another's loss^ The texts quoted in the note are 
the landmarks of this jurisprudence*. "Haec con- 
dictio/' says Papinian, " ex bono et aequo introducta 
quod alterius apud alterum sine caus4 deprehenditur 
revocare consuevit." 

The '^ condictio caus4 dat4 caus4 non secut4'* was 
a personal action, by which a person could recover 
that which he had given for a lawful, expressed, and 
future object, if that object was not accomplished, 
with its fruits and consequences, " cum omni caus4." 

To maintain this action it was necessaiy, 

1st, that something should have been substan* 
tially parted with by the plaintiff %• 

2dly, that it should be given for an object*; 

3dly, that the purpose should be stated in express 
terms, or implied from the nature of the transac- 
tion; 

4thly, that the cause should be lawful and pos- 
sible*; 



1 n. 44. 7. 5. § 3. QtMB, 3. 91. § I. ui aliquid faciaa nee feceriB." See par- 

Instit. 3. 14. I ; 3. 17. 6. ticularly n. la. 4. 3. § 7, where Gel- 

n. h. 1. 16. 3. "Indebitam," &c. bub, "natanliiequitatemotus/' allows 

64. "Si quod/' &c« money to be recovered, and H. 13. 4. 

65. "Indebitum est non 5. § 3. 

tantam,"&c. » '* SubetantiaUy." 

31.3. ''Quihomniem/*&c. H. 12. 4. § 10. "Nihil interest 

"Ad quod taxi ubique in deci- utrnm ex numeratione pecunia ad earn 

sionibus respexemnt.'^ Boeluner, p. sine caosA an per acceptilationem per- 

327. venerit." lb. 9, 

n. 12. I, 3. **PropiuB est at ob- * H. 11. 6. 51. "Damns aut ob 

Ugui te existimem non quia pecu- causam aut ob rem, ob causam pne- 

niaro tibi credidi, ftc....8ed quia pe- teritam ut ietiam si falsa sit causa 

cunia mea ad te pervenit, earn mihi a repetitio ejus pecunis non sit. Ob 

te reddi bonum et sequum est." rem vero ut aliqaid sequatur quo non 

* 12. 6. 1. 14, 1. 15, 1. 66, 1. 65, 4. sequente repetitio competit." 

"Quod ob rem datur ex bono et equo ' n. T3. 5. 8. 
babet repetitionem reluti si dem tibi 
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5thly, that the expected result should not have 
followed either through the delay or fault of the re- 
ceiver, or through a change of purpose on the part 
of the giver before any damage had accrued to the 
receiver*. 

If the event was frustrated by the &ult of the 
giver, there was no "repetitio/' 

If the event was frustrated by accident, as if the 
slave whom you had received money to enfranchise 
died before the time had expired within which he 
was to be manumitted, the money given could not 
be recovered*. On this principle the cases are de- 
cided, cited n. 12. 4, 5. § 3, 4. 

CONDICTIO OB TURPEM CAUSAM. 

The "condictio ob turpem causam" was a per- 
sonal action by which that which had been given 
for a reason disgraceful to the receiver alone, might 
be recovered by the giver. 

1. The cause of giving must be disgraceful, it 
must be "ex turpi causd!^ "Turpis causa'" is de- 
fined in the quotation below from Ulpian. 

2. The turpitude must be that of the receiver 
only who was bound to restore unjust profit; and as 

^ n. II. 4. 5. pr. "Si peouniam restitui debent deducts impenflA.*' 

acceperia ut Capuam eas, etc. Cum • II. 50. x6. 42. " Probra qusdam 

liceat poenitere ei qui dedit^ procul natorft turpia Bunt quasdam civiliter et 

dubio repetetur id quod datum tut, quaai more civitatis, ut puta furtum 

nisi forte tuA intersit non accepine to adulterium uaturft turpe eat, enimvero 

banc pecuniam.*^ tutels damnati hoc non naturft turpe 

' n. 12. 4. 3. § 3. est, sed more cmtatifl.** Tacitus, Ann, 

12. 4. 5. pr. § 1. § 3. « . 85 : "More apud veteres reoepto 

I a. 6. 64. S 3. " Ei qui in- qui satla pcBoarum adveraum impudi- 

debitum repetit et fructua et partus cas in ipaA profesaione flagitiL" 
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the liabUity was founded on natural equity, it ex- 
tended to the heir. 

Nor was the accomplishment of the object for 
which the money had been given any defence, as 
appears from this passaged '^Si vestimenta utenda 
tibi commodavero, deinde pretium ut reciperem de- 
dissem, condictione me recte acturum responsum est, 
quamvis enim propter rem datum sit et causa secuta 
sit tamen turpiter datum est." 

If there was turpitude on both sides, what was 
given could not be recovered. 

"Ubi et dantis et accipientis turpitude versatur 
non posse repeti dicimus*." 

So money given to a woman for immorality could 
not be recovered'. Sometimes the money so given 
was forfeited to the stated 

The "condictio'' for what was given for a reason 
not consisteut with justice was sometimes called 
" condictio sine caus4." So the rubric of the Code 
is, ''de condict. ex leg. et sine caus& vel injust4 
causd." 

In a strict sense the ''condictio ob injustam 
causam" was to recover what had been given, for a 
reason clashing with the rules of natural equity, 
recognized by Boman jurisprudence, though in con- 
formity with the strict letter of the law. Acts 
"contra jus" and acts "contra bonos mores" are 
sometimes opposed to each other^. 

* n. 12. 5. 9. pr. dantis, ilUm enim turpiter faoere quod 
' n. 11. 5. 3 and 8. sit meretrix, non turpiter accipere cum 

* "Quod meretrici datnr repeti non sit meretriz." 
potest ut Labeo et Maroellus scribunt, * U. 24. i. 38. 

sed novft ratione, non eft quod utri- ' H. 30. 1 12. § 3, and the noble law 

usque turpitudo yersatur sed solius ofPapinian. 
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DE CONDICTIONE INDEBITI. 

The "condictio indebiti" is a personal action 
arising from an obligation of natural equity, in which 
money not due, paid by mistake, is claimed as if it 
had been a loan. 

This arises from natural equity*; it is numbered 
among the " quasi contractus" in the Institutes'. Not 
only therefore may the person who has paid the 
money employ this remedy, but he who is injured 
by such payment may have recourse to it', and 
might recover all that the receiver had gained. 
" Scilicet quod bonsB fidei possessor in quantum locu- 
pletior factus est tenetur*." 

A debt due by the law of nature, if paid though 
by mistake, could not be recovered. "*Si quod 
dominus servo debuit manumisso solvit, quamvis 
existimans se ei aliqu4 actione teneri, tamen repetere 
non potest quia naturale agnovit debitum." So 
money* paid "pietatis caus^" could not be reco- 
vered. "Mulier, si in e4 opinione sit ut credat se 
pro dote obligatam quicquid dotis nomine dederit, 
non repetit, sublatS. enim faM opinione relinquitur 
pietatis causa ex qu4 solutum repeti non potest." 

n. 18. 7. 15. ' I. de oblig. que quasi ex oontr. 

n. 47. «>■ '5- § «. § 5. § 6- § <5. 

^ '* Nam hoc oaturft sequum est ne- * U. li. 6. 7. § i. "Si quid ez 

minem cum alterius damno fieri locu- testamento solatnm sit quod postea 

pletiorem." n. 13. 6. 14. "Inde- falsum, rel iiioffidosum, vel ruptum 

biti Boluti oondictio natnralis est." apparuerit, repetetur," etc. 

lb. 15. "Hffic oondictio ex squo et * lb. 3. lb. 65. § 3. 

bono introducta quod alterius apud ' n. 12. 6, 64. H. 11. 6. 96 pr. 

alterum sine causA deprehenditur re- ^ U, 12. 6, ^2. %2, 
vocare consuevit." H. n. 6. 66. 
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What was intended as a pure gift could not be 
recovered \ Thus there was no *' condictio" for money 
given in consideration for past services, even though 
such services had not been rendered. "* Damns ob 
causam aut ob rem ; ob causam prseteritam veluti cum 
ideo do quod aliquid a te consecutus sum, vel quia 
aliquid a te factum est, ut etiamsi falsa causa est, 
repetitio ejus pecuniaB non sit." So if a debtor pri- 
vileged as to amount, e. g. the husband liable only 
to the extent of his means, or as to time, as a debtor 
not bound to pay before a certain time, chose to 
waive his privilege, the sum paid could not be reco- 
vered*. 

But if the transaction was one reprobated by the 
Law (as in the instance of a ward paying money 
due on a stipulation without the sanction of his 
guardian), the rule did not hold, and the money 
might be recovered*. 

If the law gave a perpetual defence, for the sake 
of protecting the class to which a person who had 
paid money belonged, money paid by mistake under 
such circumstances might be recovered : but if the 
defence was given from detestation of the creditor, 
''in odium ejus cui debetur," as the "senatus con- 
sultum Macedonianum*," money paid by the father 
in such a case, notwithstanding the defence provided 
by the law, could not be recovered. 

^ " CujuB per errorem dati repetitio > "Si qaidem ejuJB caubA excep- 

est, ejus ooDsnlto dati repetitio eat." tio datar cum quo agiiur solutuni 

n. 50. 17. 53. repetere potest ubi vero in odium 

* n. 19. 6. 59. eg us cui debetur exceptio datur per- 

> n. la. 6. 9 and 1 1. peram solutum non repetitur." U. la. 

^ n. 13. 6. 40 and 41. n.i6.i.8. §3. 6.40. 



XIV.] CONDICTIO INDEBITI. 283 

The rule was that where a person who might 
avail himself of a perpetual exception*, paid money 
in ignorance of such an exception, he might recover 
it; but when being aware of such a defence he chose 
to waive it, he could not recover what he had deli- 
berately paid. 

What was given in consequence of a reason 
recognized by the law could not be recovered*; for 
instance, money paid in obedience to a legal sen- 
tence, as a compromise, &c. 

The burden of proving that the money paid was 
not due, rested upon the person asserting that it was 
not due, '^Qui enim solvit, nunquam ita resupinus 
est ut facile suas pecunias jactet," unless the defend- 
ant denied that he had received the money, in which 
case, when that fact was proved, the burden of 
proving that the money was so paid, was duly shifted 
upon Am, and it became his task to exonerate him- 
self from the presumption raised against him, by the 
denial of the truth: "Per etenim absurdum est 
eum qui ab initio negavit pecuniam suscepisse, post- 
quam fuerit convictus eam accepisse, probationem 
non debiti ab adversario exigere'." 

^ n. 13. 6. 16. § 3. " Indebitam res nulla media faerit, non repetitur, 

antem Bolotum accipimns non solum nam si lis fuit hoc ipsum quod a lite 

si omnino non debeatur sed et si per disceditur causa videtur esse. Sin 

aliquam exceptionem perpetuam peti autem evidens calonmia detegitur, ct 

non poterat, quare hoc quoque repeti transactio imperfecta est, et repetitio 

potent nisi sciens se tutum excep- dabitur." 
tione solyerit." H. is. 6. 44. > U. 33. 3. 35. The whole of this 

' n. 43. I. 56. "Post rem judi- admirable law, whieh forms so painful 

catam vel jurejurando dedsam vel a contrast to the proceedings in our 

confessionem in jure factam nihil que- courts of justice, should be carefully 

ritur." n. 13. 6. 65. " Et quidem thought over by the student, 
quod transactionis nomine datur, licet 
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It is enough for the person suing to prove that 
he did not owe what he has paid ; and unless he 
made the payment in behalf of another, a ^'con- 
dictio" would always lie for an error*; in fact, for an 
error in law it might be brought to save from loss, 
not to procure gain. "Error facti ne maribus qui- 
dem in damnis vel compendiis obest, juris autem 
error nee foeminis in compendiis prodest; csBterum 
omnibus juris error in damnis amittendse rei suse 
non nocet*." 

If the receiver took the money, knowing that it 
did not belong to him, he was guilty of theft, and 
liable to the ''condictio furtiva.'* Such a person 
therefore was not liable in this form of action. 

The condictio might be "certi" or "incerti:" 
"certi," where a definite thing or sum was sought; 
" incerti," where the object was to establish a right, 
or recover possession erroneously parted with'. 

Lapse of time was no bar to such a proceeding^ 

A difference was made between the cases where 
the same amount^ was sought, as in the "mutuum," 
or where the identical object parted with was de- 
manded, supposing it either to exists or to have 
been fraudulently destroyed or lost; if it had ceased 



^ n. 14. 6. 51. " Ifl qui plus quam sit cum qais indebitoa nummos iciens 

haereditaria portio efficit per errorem acceperit.*' 
creditori caverit, indebiti promissi ha- ^ n. is. 6. ii. 11. 13. 6. 15. 

bet condictionem. " n. 12. 6. 44; ' H. ai. i. 38. § 3. "Fructiuquo- 

which ia thus reconciled with the law, que repetero debeo.** II. 19. 6. 7. 

19. I. ib. "Quamvifl debitum sibi n. 11. 6. 76, § 14. H. 13. 6. 65. § 8. 

quia redpiat, tamen ai in qui dat non " Si Bernim indebitum tibi dedi, eum- 

debitum dat, repetitio competit." que manumisisti, n Boieni hoc feeisti 

* n. 29. 6. 7 and 8. tenebris ad preanm ejus.'' 

* n. 13. I. 18. "Quoniam furtum 
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to exist without the dolus of the defendant, he was 
exonerated. 

The '^condictio sine caus&" used in a special sense 
might be employed in three cases. 

1st. When the transaction in consequence of 
which the defendant received what he is required to 
restore was altogether null\ Instances of this are 
given in the fifth law under this head, where Pa- 
pinian says that the ** dos" given in consideration of 
an illegal marriage might be recovered, as the cause 
was not so much dishonourable as null. '^ Kespondi, 
non tam turpem causam quam nuUam fuisse." 

2dly. The " condictio sine causd" lay when some- 
thing had been given in the expectation, and under 
the condition, of a compensation, which compensa- 
tion was never forthcoming. If a person gave an 
engagement to pay a certain sum of money in con- 
sideration of a loan, and the loan was never made, 
he might recover the engagement. "Nihil refert," 
says the Digest, " utrumne ab initio sine causS. quid 
datum sit, an causa propter quam datum sit secuta 
non sit*." 

3dly. This remedy might be used when the 
legal cause, in consideration of which the thing had 
been given, had ceased, and therefore the defendant 
could not in conscience retain what had been given 
to him. " Si fuit causa promittendi quae finita est, 
dicendum est condictioni locum fore," and '' constat 
id donum posse condici alieni quod vel non ex just4 



* n. II. 7. 5. ''Magifl in eft specie tio igitur competit*' 
nulla causa dotis dands fuit ; concUc- '' H. 11. 7. i. § 3. § 3. O. 11. 7. 1. 
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caus^ ad eum pervenit vol rodit ad non justam 
causam." 

Ulpian puts the case of a person losing the 
clothes he had undertaken to clean ^^ and paying, as 
he was obliged to do, the value of them to the 
owner. The clothes being afterwards restored, can 
he recover the money he has paid in this form of 
action? That he could bring an action "ex con- 
ducto," there is no doubt. Ulpian is of opinion 
that he can, " quasi sine caus4 datum putamus con- 
dici posse: etenim vestimentis inventis quasi sine 
caus4 datum videtur*." 

I have cited below^ another instance of the con- 
currence of the "condictio sine causA" with the 
"actio ex contractu,'* in the case of a ring given 
"arrhae nomine." The difference between the "actio 
ex contractu" and the " condictio sine caus4" is, that 
in the latter only the money paid can be recovered, 
whereas the former was in the alternative, either to 
repay the money, or restore the thing paid for. This 
appears from the text cited below*. 

CONDICTIO FXJRTIVA. 

The " condictio fiirtiva" lay for the owner against 
the thing, and his heirs, for the restoration of the 

^ " Lavanda." Some critics read venditorein est annulos.** 

"Uevanda." * U. 13. 6. 17. §5. "Rem com- 

' n. II. 6. 7. modatam perdidi et pro eo pretiam 

' n. 19. 1. 1 1. § 6. " £t Becut4 em- dedi, deinde res in potestate tuft venit. 

tione pretioque numerate et traditft re Labeo ait contrario judicio aut rem 

si annuluB non reddatur f et Julianus mihi prseatare te debere, ant quod a 

diccret ex emto agi posse ; certe etiam me acoepisti reddere." 
condici poterit^ quia sine causA apud 
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thing stolen, with fruit and interest. The action was 
anomalous, as the formula in all other "condictiones" 
was ^^dare oportere," the word "dare'" supposing 
that the thing sued for is not yet the property of 
the plaintiff; whereas such a property in the person 
suing is the foundation of the "condictio fiirti." 
Justinian says that this was introduced " odio furum " 
It was no answer that the thing had ceased to be " in 
rebus humanis^/' as in that case the thief was liable 
for the value. The "condictio" was destroyed by 
the restitution, or the offer of restitution, of the 
things stolen, and by a **novatio\" 



CONDICTIO EX LEGE. 

The condictiones ex lege were established on equi- 
table grounds to meet cases growing out of a new 
law for which no formula had been provided. Some- 
times they were called "actiones in factum prse- 
scriptis verbis ;'' sometimes " condictiones." " Si 
obligatio lege noy& introducta sit nee cautum e4dem 
lege, quo genere actionis experiamur, ex lege agen- 
dum est," says Paulus*, 



' ItutU. de (icti€ntlm», 4. 6. § 14. his causis (sc. n. ant m.) debetur per 

" In furiiv& re soli domino condictio eondietionem que ex lege deecendit pe- 

competit." H. 13. 1. j. titur." H. 48. 5. 2S, "Sunt jnra, 

' IT. 13. I. 8. 13. I. 7. 13. I. 20, sunt formuke de omnibus rebus consti- 

"Yidetur qui primo invito domino tute ne quia aut in genere injuris, aut 

rem oontrectaverit semper in restitu- ratione actionis errarepossit; expresss 

endA eft, qnam nee debuit auferre, sunt enim ex unius cigusque damno, 

moram facere." dolore, incommodo, calamitate, injurift, 

' n. 13. t. 14. § 1. "Bove sub- publicse a praetore formulie ad quae 

repto," &c. n. 13. I. 17. privata lis aocommodatur." Cic. pro 

^ L. unica. H. 13. 7. "Quod ex Moieic Comado, § 8. 
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CONDICTIO TKITICAKIA*. 

The following passage from a great writer will 
justify my silence on this action. Ger. Noodt 
passes it over with this remark, " Non assuetus alios 
docere quod ipse non intelligo." 

NEGOTIORUM GESTIO. 

The management of another person's affairs with- 
out his authority, might give rise to an obligation 
between the person who had so managed them and 
the person in whose interest he had acted. 

The "directa negotiorum gestorum actio," which 
was given to the " dominus," required nothing but 
the dealing of the other party to the obligation with 
the affairs of the " dominus" for its support. 

To support the "contraria" of the "gestor" it 
was requisite to shew, ist, that the *'gestor" had 
undertaken the task, not "pietate" or "amiciti4 
ductus," but with a view to profit ; 2ndly, that it was 
not against the prohibition of the "dominus;" and 
Srdly, that what had been done was " utiliter*," for 
the benefit of the dominus. The general rule was 
that the " negotiorum gestor," inasmuch as his inter- 
ference was unauthorized and spontaneous, answered 
for the "dolus" and the "culpa," and in some cases 
for the "casus:" but where the interference had 



^ "Memoria teneo omnift de hao non modo uBum mo neo nomen ad pro- 

oondictione tndita a Tituli hujuB in- babile explicando dnxit, tantuin abest 

terpretibua, aed expensis omnibus dili- ut quisquam utromque aat altenio. 

genter adeo nihil probare mibi per- sit ex soUdo consecutus." Noodt, Op. 

mm nt oontra ssepe sum miratus tam Tom. n. p. 305. H. 13. 3. 

secure tractari actionem cojus nemo * IT. 3. 5. 10. §. i. 
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saved the dominus from manifest loss^ the gestor 
was responsible for the "dolus" and *' culpa lata" 
only. 

The "gestor" might be responsible for what he 
had left undone, as well as for what he had done, 
inasmuch as his interference had prevented perhaps 
the interference of others; hence he had to pay 
interest on what was due from him to the dominus, 
the necessary expense he had incurred deducted. 

There were certain cases where the "gestor" of 
another man's affairs could not bring the actio " ne- 
gotiorum gestorum," e.g. the "ftineraria actio," and 
the action arising from the " in possessionem missio." 
A creditor put into possession of the goods of his 
debtor could not be looked upon as a "negotiorum 
gestor," inasmuch as the administration of the pro- 
perty was for his own benefit. There lay an " actio 
in factum" for and against him framed by analogy 
to the "negotiorum gestorum actio directa et con- 
traria," the creditor being responsible for the " dolus" 
and " culpa lata." 

CUBA BONOBUM ^ 

It is sometimes necessary for the public interest 
that the commonwealth should appoint a person or 
persons to watch over an estate. 

Where this was done, not on account of any 
personal defect in the proprietor, the person so ap- 
pointed was called "curator bonorum." 

1 n. 43. 7. 

37.9- 
3. 5. 

19 
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The necessity for such interference arose where 
property was to be administered for a body of cre- 
ditors. Application being made to the praetor, he 
appointed as curator the person recommended by 
the majority of the creditors*. 

If the heirs to an estate were uncertain*. 

If the heir was not bom, the "curator ventris" 
might fulfil the duties of a " curator bonorum," or a 
special "curator bonorum" might be appointed'. 

And a curator might be appointed in cases where 
the proprietor of the estate was absent, "ne in medio 
pereat*.'* 

The " curator bonorum" could not, unless in cases 
of extreme necessity, be appointed against his will*. 

He could only sell what, if not sold, would 
perish*. 

In the case of more persons than one exercising 
the functions of a " mandatarius," each was respon- 
sible "in solidum," so long as more than the value 
of the debt was not recovered. 

On the other hand^, the "mandans" was bound 
to make compensation to the *' mandatarius" for the 
expense he had incurred in executing the commis- 

1 n. 41. 7. 1. § 3. 50. 4. 1. 4. 

17. 10. 5. 9. ^ Inst, I. 13. Dig. 16. i. i. CaiuSy 

* n. 42. 4. 3. eod. 8 and 9. c. 17. Inti. 196. § i. 

' n. 17. 10. 8. "Ut enim tuteU lie procaratio rei- 

37. 9. I. § 17, 18. publics ad utilitatem eorum qui com- 

* n. 16. r. 6. 4. misai sunt, non ad eorum quibus 00m- 

43. 4. 6. 1. missa eat, gerenda est." Cic. de Qjf. 

4. 6. 15. I. «5. 

53. 4. 4. 4. " Quia neqne scire neque deoernere 

' n. 41. 7. 2, § 3. puer higus staiis potest magis quam 

50. 4. I- § 4- furiosus." 

« n. 16. 7. 48. n. «9. 2. 9. 
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sion, together with the interest, to liberate him from 
all obligations incurred on his behalf, to make good 
his losses, casualties excepted. The ^'mandatarius" 
could enforce these rights by the "actio mandati 
contraria" against several *' mandatarii," "in soli- 
dum/' To avail himself of this remedy the manda* 
tarius was bound to prove that he had not exceeded 
the limits of his contract^ or that if he had done so, 
he had made good the excess, and that he had ful- 
filled, or was ready to fulfil, his undertaking. To 
prove that he had completed the purpose the man* 
dans had in view, was unnecessary. 

The relation between the "mandans" and the 
"mandatarius" ceased, ist, by the termination of the 
affairs the latter was appointed to execute; 

2dly, by the revocation of the "mandans," which 
might be tacit, and implied either from his under- 
taking the affair himself, or entrusting the task to 
some one else ; 

3dly, by the renimciation of his duty on the part 
of the "mandatarius" communicated to the " man- 
dans \'' But the revocation and renunciation must 
be timed properly. 

TUTELA". 
"Tutela" is a power given or allowed by the civil 
law', exercised for the protection of a free citi- 

1 "CooBilii Don fraudalenti nulla tium tntorem dari non posse palam 
obligatioest; ceterum ri dolus etcalli- est, sed si datus sit an in pendenti 
ditas intercessit, de dolo actio com- sit datio quseri potest, et non puto da- 
petit." n. 50. 17. 74. tionem yalere, sic eniiu post patris 

' n. 26. 6. 3. § 4. regressum ceddit in potestatem atque 

4. 4. 7. § 2. si nnnquam pater ab hostibus oaptas 

/fu<. T. §93. <<Inviti adolescentes esset. Immo curator substantisB dart 

curatorem non aocipiunt.** debet.'* H. 26. i. 6. § 4. 

> " Ei cujos pater in potestate hos- 

19—2 
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zen unable from his tender years to protect him- 
self. 

If the deceased father^ had not declared his 
choice, the "agnati," or paternal kindred of the near- 
est degree, were compelled to act as guardians. 

The "impubes" alone could be "in tutel4;" after 
that age, if necessary, his aflfairs might be placed in 
the hands of a ''curator," but the *Hutor" was ap- 
pointed independently of his will; the "curator," on 
the other hand, unless "in litem'*," could not, gene- 
rally speaking, be given to him against his will. 

A " tutor " could only be given to a " civis Ro- 
manus sui juris," therefore a "tutor" could not be 
given to one whose fiither, though alive, was in cap- 
tivity^. In such a case a "curator substantias" was 
appointed. 

Some persons were naturally, and some legally, 
disqualified from being " tutores*." 

The naturally disqualified were the insane, the 
prodigal, the minor, the blind, the dumb, the deaf. 

The legally disqualified^ were the slave, the "de- 
portatus," the soldier, women, (the mother and grand- 
mother excepted, if of full age, and renouncing the 
Sen*"". Velleianum, and a second marriage), the cre- 
ditor or debtor of the "pupillus." All others, "filii 
familias" not excepted, might be "tutores." 

The " tutela " might be given by will, by law, by 

* n. «6. 5. ai. § 1. Cod. 5. 4. 7. « n. 50. 17. 60. 

^' «»• • n. 17. 1. «o. § 1. 

n. a6. 10. 3. § I a. * n. 3. 5. 

«7. I. 6. 17. • n. 3. 5. 8. § 3. "lUtamwi ut is 

36. 5. ai. 6. qtii probibuit ez nullA parte Deque 

Nov. 73. c. 4. per socium neque per ipeum Aliqoid 

7«. c. 2. damni sentiat." 
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the magistrate. The first was called *'testameiitaria," 
the second "legitima," the third "dativa." The first 
'was preferred to the second, and the second to the 
third. The father or grandfather alone could appoint 
a tutor. The father could not appoint a " tutor " to 
one emancipated, nor the mother to any child. 

The person appointed must be " idoneus," firee, 
that is, from the impediments above enumerated*. 
But a person might be appointed who was not 
"idoneus," if he might become so; and this condi- 
tion, whether expressed or not, was understood as 
annexed to his nomination, if the testator knew his 
incapacity; otherwise, if he did not. The "tutor" 
might be appointed by a will or a valid codicil. If 
the will was disputed on behalf of the pupil, the tu- 
tor named in it required confirmation. If there was 
a delay in entering upon the inheritance, a " tutor " 
was named by the magistrate during the interval. 
A " tutor " might be appointed absolutely, condition- 
ally, for or from a particular time, the magistrate 
appointing one for the interval. A " testator" using 
the words " filiis " and " filiabus " was understood to 
include posthumous children, not grandchildren, in 
the expression; but if he used the word "liberis" he 
was taken to mean grandchildren*. Even however 
if he used the word " filiis," the will might furnish 



* The law of Paulus. IT. 26, 2. be appointed, not a "gervus" nor a 

21. "Testamento tutores dari poBsunt " deportatuB ;'" but it does not mean 

cum quibus testament! factio est" that all with whom there was a "tes- 

is to be taken negatively, i. e. none tamenti factio" could be appointed, 

can be appointed tutores unless with as this would include the ^'surdus, pro^ 

whom there is a "testamenti factio." digus, Ac." Donellus, Vol. 11. p. 29. 

Thus only a *' ciyis Bomanus " could * U, 6. 1. 5 and 6. 
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ground for supposing that he meant to include grand- 
children \ He who inserted his own name as " tutor " 
was excluded from the office by Sen**^, Libonianum; 
but where the will of the testator declaring him 
*' tutor" was unequivocally in his own hand, Papinian 
allowed him to be added to the other tutors as ''cura- 
tor*." The assignment of a tutor was of no eflfect, un- 
less it was dear for what child or children he was so 
appointed. If a testator appointed a tutor '^filiis/' 
the expression did not include a son of whose exist- 
ence he was ignorant, on the principle so long dis- 
regarded in our law, '^ voluntas ergo facit quod in 
testamento scriptum valeat." If the testator gave 
the '^ tutela " to a slave of his own, unless a contrary 
intention appeared in the will, the bequest gave the 
slave his freedom. The slave of another might be 
named "tutor," *'si liber erit," or "cum liber erit." 

The confirmation* of "tutores," which was requi- 
site in all cases where they were not "jure dati," was 
vested in the chief magistrate, the praetor at Home, 
the proconsul or prseses in a province : a " tutor " was 
"jure datus," where he was named " a quibus oportet, 
quibus oportet, quomodo oportet, et ubi oportet." If 
any of these ingredients were deficient, they might be 
supplied by the authority of the magistrate. 

The "legitima tutela" prevailed when, for what- 
ever reason, there was no testamentary " tutela." The 
" legitimi tutores" were those called by law to the "tu- 
tela " and to the inheritance ; setting aside the case 
of freedmen, the old law gave the " tutela" in such a 

^ n. 50. 16. 130. '* Filii enim ftp- tifftriam plaoere." 
pellatione flspe et nepotoB accipi, mul- * n. 96. 2. 39. 
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case to the nearest "agnatus." The "agnatic," and 
therefore the "tutela," was destroyed by the "capitis 
diminutio," even the "minima." It is sufficient for 
the purpose of this treatise to say that Justinian' 
provided that the " onus tutelsD " and " successionis 
emolumentum " should go together. 

The " dativa tutela*" took place where neither the 
" testamentaria " nor the "legitima" existed. The 
appointment was made by the principal magistrate 
within his jurisdiction. The "legatus proconsulis" was 
empowered by a special law to exercise this power, 
and so were other magistrates : but as a general rule 
it could not be delegated : '' Nee mandante ptseside 
alius tutorem dare poterit." Justinian, with the 
wretched superstition that was blended with vanity 
and flagitious wickedness in his character, gave this 
authority to bishops — at that time as corrupt a body 
as any class on earth. In the absence of the usual 
magistrate it was given to the majority of decurions. 

The appointment" of a tutor by a magistrate was 
"ex officio." To facilitate the election of proper 
persons to discharge this trust, the Koman Law 
established the " petitio tutoris " or " curatoris*." The 
duty of preferring this "petitio" was incumbent on 
those who if the minor died intestate would be his 

^ Novell. 1 1 8. c. 5. Inst, de legit. solum si non petierit Bed et si. . . . 

Pat. tut. petierit emn qui dimitti potent, deinde 

' Inst, de Atil. tntore. De Tutor. dimisso eo vel abjecto alium non peti- 

et Curat, dat. erit ruraum yel ex studio malos peii- 

» n. 26. 6. 4. erit" n. 39- 17. «• § «3 »nd § 43. 

^ II. 26. 6. 2. " ' Confestim ' autem ni erit accipi- 

" Mater enim expelUtur a legitimA cndutn ubi primum potuit, id est pne- 

filii hereditate quasi ezistens indigna tons oopiam habuit huic rei aedentis 

accipere legitimam hsereditatem neg- . . . . ita tamen ut nullo xnodo annale 

ligens ei constitui tutorem, et non tempus excederet." n. 37. 17. 1. § 43* 
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heirs. They were bound to prefer it within a year, 
under pain of losing what they would otherwise have 
inherited if the minor died before he could make his 
will. 

With the exception of the mother^ and grand- 
mother, every one not disqualified for the office of 
tutor might be compelled to accept it- 
Persons in the situations stated below were ex- 
empted from this necessity:— 

Persons holding certain offices*. 

" In consilium Principis assumpti." 

*'Quibus Princeps curam alicujus rei injunxit 
donee curam genuit." 

Absence in the service of the state for a year 
after the return of the person employed, '* qui quali- 
tercumque publicse plebis Komanorum gratis absentes 
fuerunt, anni habent vacationem post reversionem." 

Ecclesiastical office^. 

" Romae docentes. Philosophi. Oratores. Gram- 
matici. Medici*." 

"Milites qui honeste compleverunt militisa tem- 
pus." 

Poverty. 

Sickness such as disqualifies the invalid from 
managing his own affairs. 

Age of 70. 

Three tutorships imposed by law. 

Three, four, or five children, as the parent hap- 
pened to be a Roman, Italian, or provincial. 



1 Irut. I. 75, 


n. 2g, I. 


n. «7. 1. 


• Cod. do Epis. et Cler. i. 3. 5a. 


Cod. 5. 61. 


* n. 27. I. 6. § I— n. 


>/ii*<.h.t.§3. 
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Being a member of certain corporations. 

" Mediocritas et rusticitas*." 

*^ Si quis se dicit domicilium non habere ubi ad 
tutelam datus est'/' 

" Capitalis inimicitia " between the father of the 
"pupillus" and the "tutor/' or reasonable ground for 
supposing that the testamentary tutor was appointed 
out of spite^ *' ut supponatur debito et negotiis'." 

Litigation between the "tutor" and "pupillus," 
" de omnibus bonis aut plurimd parte eorum." 

The "tutor" might be released from the "tutela" 
when undertaken on account of absence^ in the ser- 
vice of the state. 

Being made a councillor of the prince. 

Poverty and sickness. 

Change of domicile with permission of the ruler. 

From the moment* of his appointment as tutor 
being made known to him^ the tutor was responsible 
for the duties of that office, " ex quo scit se tutorem 
datum si cesset tutor suo periculo cessat." 

Immediately on his appointment* he was bound 
(i) to draw up an inventory^, (2) to find sureties 
(unless testamentary) "rem pupilli salvam fore." 

The "tutela" might end either by the emancipa- 
tion of the "pupDlus," or the termination of the 



1 n. 17. 1. 6. 19. • n. 26, 7. 1, i I. Eod;98. «. 

' n. 46. a. • " Tutor qui repertorium non fecit 

• n. 17. I. 6. 17. quod ynlgo inventarium appellatur, 

* n. 44. II. a. dolo fecisse videtur, nisi forte aliqua 

37. I. IT. f. et jastisrima causa allegari posrit an 

17. f . 10. 1. id factum non rit.*' II. 26. 7. 7. 

Cod. 5. 64. 1. ' n. 46. 6. Cod. 5. 4«. -^w**- 1- ^4* 

n. I. 35. Ifut. h. t. § 1. n. 26, 3. 3. 
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tutor's trust. "With regard to the first category the 
reference* in the note will be sufficient. With regard 
to the second, the main causes were — 

Supervening incapacity, such as '^ capitis dimi- 
nutio," in certain cases'. 

Besignation legally accepted. 

Bemoval by formal complaint (suspecti postu- 
latio'), or by the interference of authority. 

Removal might be on account of "dolus" or 
'' culpa ;" and if this reason was stated in the decree, 
the "tutor" was infamous. 

Incapacity or negligence not amounting to the 
above-mentioned "culpa," in which case the "tutor" 
was not infamous. 

The main duties of the "tutor" related to the 
administration of the property of the "pupillus," and 
the care of his health and education\ These duties 
were not exercised without control. The "tutor" 
was under the immediate inspection and h'able to the 
peremptory interference of a superior, sometimes the 
praetor, sometimes another dignified magistrate ^ 

* Irutt. I. M. i6. n. a6. lo. 7. 1—3. 

CkxL 5. 60. 3. 5. 13—17. 

5. 43. InsHU 1. «6. § 5, 6, 

n. i6. 10. * n. «7. 1. " Ubi pupillus educari 

' n. 96. 4. 5. § 5. vel morari debeat et de alimentis ei 

4. 5. 7. pnestaudis/' 

> n. 16. 10. ** Consequeiii est nt Cod. 5. 49. 

videamiis qui possunt Buspectoa poa- * H. 17. 9. 5. ii. 

tularo, et BdeDdumeflt quasi publicam 16, 5. 17. 

hano esse actionem, hoc est, omnibas " Pupillo qui tam Rome quam in 

patere. QuinimoetmuUeresadmittun- proyinciA &cultates habet rerum quae 

tur, sed has soUb quae pieUtis necessi- sunt Ronue, Pnetor, provincialium 

tudine ducte ad hoc prooedunti ut Pneses, tutoran dare potest." 

puta mater, nutrix quoque et ayia H. 37. 9. i. 3. 5. 
possunt, potest et soror/' &c. 
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The "tutor" was responsible for "dolus" and 
*'culpa" and the lack of such *'diligentia" as he em- 
ployed in his own aflTairs^ He was '' domini loco*." 
He was bound to sell perishable things, aAd not to 
suffer loss by unnecessary delay". So he was bound 
to collcet debts, and to discharge those^ even if due 
to himself, which bore "graviores usuras*." 

The *'auctoritas tutoris*" was requisite to give the 
act of the "pupillus," unless manifestly for his own 
advantage, a legal and binding character. The " auc- 
toritas" was a sanction given by the "tutor" when 
the act was done, and thus forming part of the act : 
"Tutor statim in ipso negotio prsesens debet auctor 
fieri post tempus aut per epistolam auctoritas ejus 
nihil agit :" it could not be interposed by the tutor 
for his own benefit*, unless where such benefit was 
merely collateral, and a consequence of some advan- 
tage of the " pupillus." 

The "tutor" was bound to take care that the pro- 
perty of the "pupillus" brought its reasonable and 
natural return. He was not bound to seek extraordi- 
nary profit; but if such profit was made, it was for the 
benefit of the "pupillus," not his own^ Six months 



1 n. ay. 3. I. *'Iii omnibas quie 36. 8. i. 

fecit tutor com {aoere non deberet, ' n. 26. 8. i. ''Quanqaam reguU 

item in his qii» son fecit rationem sit juris dvilis in rem suam aactorem 

reddet hoc judicio pmstando dolum tntorem fieri non posse, tamen potest 

et culpam et qnantam In rebus suis tutor proprii sui debitoris hsBreditatem 

diligentiam." adeunti pupillo auetoritatem aooom- 

Oaius, I. 190. 19a. modare, quamyis per hoc debitor ejus 

' n. 76. 7. 17. effidatur; prima enim ratio auctori* 

> n. 76. 7. 7. § t. tatis ea est ut hseres fiat ; per eonte- 

^ n. eod. 7. § 1. 9. § 5. quentioi oontigit ut debitum subeat." 

15 and 50. ' n. 26. 7. 3. § 3 and 7 and 15. 

' n. 16. 8. 8 and 9. S 5. 5 pr. 7* § n. 
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were allowed him after first undertaking tlie office, 
and two months in the ordinary course of it, within 
which ''laxamentum temporis*" he was required to 
invest monies received for the " pupillus," or, unless 
he could shew that a safe investment was impossible, 
to pay the regular interest for them. 

The "tutor*' was not allowed to make gifts for his 
"pupiUus," unless tliey were of such a character (e. g. 
the support of a mother or sister, or the remunera- 
tion of a master,) as no one could with propriety 
dispute. I quote the law as one among the many 
admirable proofs of wisdom abounding in this chap- 
ter of Roman jurisprudence. " Cum tutor non rebus 
duntaxat sed etiam moribus pupilli prsaponatur, in 
primis mercedes prseceptoribus non quas minimas 
poterit, sed pro facultate patrimonii pro dignitate 
natalium constituet, alimenta servis libertisque non- 
nunquam etiam exteris si hoc pupillo expediet prae- 
stabit, solennia munera parentibus cognatisque mit- 
tet'." 

This outlay he might make without the consent 
of the "pupillus;" beyond this limit, however hon- 
estly the outlay might be made, "servanda arbitrio 
pupilli est." 

The "tutor" might sell with the sanction of the 
priBtor, and acting bond Jide, the property of his 
pupil. If he acted mold fide in the transaction, it 
was altogether void : " Nam tutor in re pupilli tunc 
domini loco habetur cum tutelam administrat non 



^ This rule was foolishly altered by disregarded his law. Kovell. 73. 6. 8. 
Justiniani but modern nations have ' H. 26. 7. la. § 3. 
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cum pupillum spoliate" He was liable to restore 
fourfold the value of any property of his "pupillus" 
that he had clandestinely appropriated; but he 
might buy openly and honidjide what was sold by a 
fellow-tutor, or any one with proper authority, though 
belonging to the "pupillus." 

Two things were requisite for a valid alienation 
by the "tutor" of the estate of the "pupillus." 

ist, a "justa causa," i.e. pressing necessity. 
"PrsBtori enim non datur liberum arbitrium dis- 
trahendi res pupillares, sed ita detur si sds alienum 
immineat*." 

2nd, '^Decretum Praetoris," or superior magistrate. 
If the "pupillus" did not choose to sue the "tutor,*' 
an action lay for him " in rem," in which he asserted 
" obreptum esse PrsBtori^" In such an action it lay 
upon the defendant to prove the "decretum" and the 
purchase: "quia a pupillo emit probare debet tutore 
auctore, lege non prohibente se emisse*." The de- 
fendant, if the plaintiff's demand was fraudulent in 
fact, might employ the "exceptio" that the "pu- 
pillus" was "lucrum captans ex damno alieno*," or 
he might prove that the plaintiff had ratified the 
contract after attaining his majority*, or that five 
years had elapsed since he had obtained majority, 
during which the transaction had been unimpeached^. 
Out of the obligation between the "pupillus" and 
"tutor" arose, after the "tutela" wa» ended, the "actio 

1 n. 41. 4. 7. § 3. • n. «7. 9. 13. 

' n. 97. 9. 5. § 14. * Cod. 9. 46. 9. 

• n. 37. 9. «. .7 Cod. 5. 74. 3. 

* n. 6. 3. 13. s 9. 
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tutelaB," having for its object every part of the tutor's 
administration. No "tutor" could be "anedogistos/* 
i.e. free from responsibility; not even the express will 
of the father could give irresponsibility to the tutor 
he appointed^ on the great and salutary principle, 
" nemo jus publicum remittere potest ^" 

In cases of "dolus" and "culpa," the "pupillus" 
was allowed a "jusjurandum in litem." In case of 
embezzlement by the guardian^ the "actio rationibus 
distrahendis*" might be employed instead of the 
"tutelae actio," in which double the value of the 
property might be recovered. The "tutor" had a 
"contraria tutelse actio" for the reimbursement of 
his expenses^. 

The claim* to which the " tutor" was liable might 
be preferred against his sureties: so were the "affir- 
matores," or those who had declared the "fidejus- 
sores " idonei. 

If any one veithout being a "tutor" acted as 
one, he was liable to a "pro tutelae actio*." 

The "pupillus" had the "tutelaB actio subsidi- 
aria," or "utilis," when compensation could not be 
obtained from the "tutor" against the authorities 
who had failed to exercise sufficient care in the ap- 
pointment, to the full amount for which the tutor 
was responsible. "Eadem in magistratibus actio 

^ n. 36. 7. 5. § 7. administratione." 

• n. 17. 3. 1. § 19. * n. 27. 7. 5. 

Eod. 4. Eod. 4. 3. ''Eadem caoBa yidetur 

* n. 37. 4. I. Contrariam tntels adfirmatorum, qui scilioet cum idoneos 
actionem. " Pnetor proposuit induxit- esse tutores affirmaverinty fidejusto- 
que in nsum ut facilius tutores ad admi- rum vicem susUnent." 
nisfcrationemaccederent scientes pupil- f H. 19. 5. 

lum qnoque libi obligatam fore ex 8uA« 
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datuT qu8B competit in tutores\" This responsibility 
did not extend to the praetor or the higher magis- 
trates*. 

The "tutela" came to an end by the death either 
of the ''pupillus" or the "tutor," and when the former 
had attained the age of puberty', fixed by Justinian 
at fourteen. According to the ancient law, which 
was gradually modified, women were subject to per- 
petual tutelage of parents, guardians, or husbands\ 
Justinian^ allowed them (probably in the interest of 
the clergy) to manage their own affairs at eighteen. 



CURATIO BONORUM'. 

The specific difference between the ''curator" and 
the ''tutor " was, that the first object of the former was 
the care of the property, and the first object of the 
latter was the care of the person*. Incapacity for the 
management of property might arise from youth or 
incapacity*. Now there were two kinds of " curatio," 
the " data " and the " legitimata." By the law of the 
Twelve Tables, the curatio of the prodigus, or furiosus, 
was given to the agnatL The " curator" was granted 
at the request of the "adolescens^:" it was the duty 
of the "tutor" to admonish the "pupillus" to demand 

1 n. 97. 8. 9. The Lex Ij»toria» or LectorU, or 

ImHi. X. 14. 1, Pretoria, efltablished majority at 95. 

3 n. 17. 8. I. § I. Plautus calla it "quinavicenaria." 

* Irut. I. 22. The text of this law has not reached 

Cod. 5. 60. us. 

n. 4. 4. 1. * n. 16. 6. 9. § 4. 'Of i4w dkXow 

^ Cod. 3. 45. § 4. a^^ ft^ cUtw dXX' air^ iavnf, 

' IJIpian, BeguUZf 12. % 2, 
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a "curator^** A co-litigant or a debtor might require 
*he "adolescens" to appoint a "curator*." A "cu- 
rator" might be appointed in the case of protracted 
absence'^ " cura bonorum absentis/' and in particular 
cases of an inheritance, " cura haereditatis jacentis/' 
"ventris nomine," "ex Carboniano* edicto," and in 
the case of judicial sequestration ^ 

* n. «6. 7. 5. § 5. * n. 4^. 3- X06— 108. L.U. Cod. 

• n. 4, 4. 7. § 4. "Pennittitur 4.4. 

etiam debiiori oompellere ado- ' JL 24, 3. a^. | 8. X. I>e m- 

leaoentes ad petendos nbi curatoreB." qaertratione poflsesrionia et fractaum. 

' n. h.t. 34. 3. 17. Clem. 1. 6, 3. 8. 7. 34. 30. 3. 

n. 34. I. 3- S 13' 6* 49* I* ^i« S 3* 



CHAPTER XV. 

PARTIES TO AN OBLIGATION'. 

That two persons are necessary to the existence 
of an obKgation, as debtor and creditor, is obvious. 

But the facts out of which an obligation arises 
may so shape themselves that there may be more 
than one person with the right of enforcing it; on 
the other hand, there may be more than one person 
responsible for its fulfilment. 

I. The general rule is in such a case that each 
obligation is split into so many several engagements 
as there are parties to it, e.g. if Caius promises to pay 
Titius and Msevius loo aurei, it is the same as if he 
had promised to give fifty aurei to each; or if Titius 
and Maevius promise to pay loo aurei to Caius, it is 
the same as if each engaged to pay him fifty. 
" Quum tabulis esset comprehensimi ilium et ilium 
centum aureos stipulatos neque adjectum ita ut duo 
rei stipulandi essent virilem partem singuli stipulari 
videbantur; et e contrario quum ita cautum inveni- 
retur tot aureos recte dari stipulatus est J. C. spopon- 
dimus ego, A. et C. D. partes viriles deberi, quia 

* In»U 3. 18. 17. n. 45. 1, Cod. GottingeD, 1831. Savigny, Oh, RecKi, 
8. 40. Donellus, Op. 9. 11. 55. Rib- Vol. i. p. 136. Puchto, p. 350. Van- 
bentrop, L^re von der Correal OblUg, gerow, Vol. ni. p. 94, &r. 

20 
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non fuerat adjectum singulos in solidum spopon- 
disse>." 

2. In such a case the obligations are contempo- 
raneous but not identical, or the exceptional case is 
possible that the same obligation may be indivisible 
as concerns each of several debtors or creditors. Each 
may have a right to exact, or be obliged to discharge 
the whole of it. Payment by one of the several 
debtors is a discharge for all ; payment to one of the 
several creditors in like manner extinguishes the 
obligation as to the rest. 

The Eomans designated the persons thus bound 
up in one as "duo rei*," technically "credendi," if 
they were creditors; ''debendi," if they were debtors; 
or in case of an agreement by " stipulatio," "duo rei 
stipulandi, promittendi." The expression "correus'' 
is used once in the Pandects^ to denote this relation, 
and has furnished the phrase for modem jurists. 
The same state of things is also indicated by the 
expression, " in solidum obligari*." 

3. The third case is where the obligations have 
a common origin, as, first, where several creditors 
have each a right to recover the whole. " Idem ait 
Neratius ex nnk injuria interdum tribus oriri injuri- 
arum actionem, neque unius actionem per alium 

^ IT. 45. 1. II. § I. § 2. exerceant cum quolibet eorum in lo- 

* n. 4' ^* '4* § 15* n. 46. 8. 55. lidam agi potest." U. 46. i. 59. | 3. 
§ I. n. 17. I. 60. 2. 

n. 4- 8. 34. '*8i duo rei sint ^ n.47. 10. i. S 9. H. 47. 10. 18. 

«at oredendi aut debendi." n. 45. i. § 2, and IT. 26. 8. 55. § i. '<In aliit 

"De daobos reis constituendifl." furibos ejusdem rei pluiibus non est 

* n. 34. 3. 3. §3. "In solidum propterea csteris poenn deprecatio 
debetur.** n. 45. 2. 2. Intt, 3. 16. i. quod ab uno jam exacta est" 

n. 14. I. I. S ^5- "Si plures navem 
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consumi; ut puta uxori mese filisa familias injuria 
facta est; et mihi et patri ejus et ipsi injuriarum 
actio incipiet competere." 

2dly. Where the obligation becomes divisible, 
as where there are several heirs of the same debtor 
or creditor. 

The creditor^ might, if he pleased, instead of 
treating one of his debtors as responsible for the 
sum due ''in solidum," sue them severally. But if he 
was imwiUing to do so, the beneficium divisionis 
could be obtained only by the epistola D. Hadriani*, 
which at first extended only to sureties, but was 
afterwards extended to all debtors, with the excep- 
tion of those who were responsible for a "delictum." 
*' Nee enim ulla societal maleficiorum, vel communis 
catio justa damni ex maleficio est^." 

The question* how far and in what cases a defend- 
ant was liable who had paid the whole debt, not 
arising from a " maleficium," in the absence of any 
special agreement, does not appear to me very 
clearly settled. Modestinus says distinctly that one 
"fidejussor," who being sued had paid the whole, could 
not recover a share firom his co-surety, or the cre- 
ditor, if the "actiones" were not "cessae" to him*. 

1 n. 45. n. 3. I i«h, t. n. 46. I. * n. 35, a. 62. 3. 5. 30. »7. 3. I. 

51. § 4. n. 30. 8. I. § 13. 9. 3. 4. "Bed li com uno ^ 

' GaiuB, 3. III. n.46. i.a6. Inat, solidom) fuerit actum, ceteri libera- 

3. «o. 4. buntur." n. 19. «. 47. 

• «7. 3. I. § XI. § n. § 14. n. 3. ■ n. 46. I. 39. Cod. 8. 41. II. Cod. 

5. 30. Noyell. 99. n. 19. 3. 47. 8. 40. 1, 
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CHAPTER XVI. 

SENATUS CONSULTUM MACEDO- 

NIANUM. 

The Senatus Consultum Macedonianum, passed to 
protect "filios familias" against the usurer Mace- 
donianus, was a valid bar to an action of mutuum. 
The bar or "exceptio" might be pleaded by the father, 
the son, and the surety, for the benefit of the son. 

The Senatus Consultum Macedonianum ceased 
to be applicable if the loan had been advanced *'in 
necessarias causas ;" — if the father^ had ratified the 
debt, or it had been contracted with his knowledge, 
''tantum sciente patre," — or even when acquainted 
with his son's purpose refrained from expressing his 
dissent, "debet pater continue testationem inter- 
ponere contrarias voluntatis;" — ^if the creditor had 
reasonable ground for ignorance that the debtor was 
a "filius familias." 

^ n. 14. 6. 19. " Exceptionem, aut scire potuinet filiom familias esse 
S. M. niiUi obstare nisi qui sciret, eum cui credebat.'* 



CHAPTER XVII. 

INSURANCE. 

In the form of a wager this contract was not 
unknown to the Romans, as appears from the laws 
"si navis ex AsiA venerit'," and " dare spondes si nee 
navis venerit/' Emerigon* says that a desire to find 
in the Roman law what it does not contain has led 
commentators into discussions on this subject more 
likely to fatigue than to enlighten the understand- 
ing. That such a contract might have been enforced 
by the Roman law is evident, because the object of 
it was legitimate and the "causa" determined. 
"Habet in se negotium aliquod, ergo civilis actio 
oriri potest*." The Roman Law contains many texts 
involving the principle of the Contract of Insurance, 
i. e. guarding against risk*. But as Emerigon* says, 
"il #tait envelopp6 sous une forme commune et 
g^n^rique," it had not assumed a specific shape. 
Maritime questions were decided by the Rhodian* 
Law. 



1 n. 45. 1. 63. n. a. 14. 7, § 15. 

• EmerigOD, Vol. 1. p. 10. Valin, • H. a. eod. 

ProUgomhietf tit. 6, de8 Assurances. ^ H. 14. a. i. Questions of average 

' n. 19. 5. 15. in 9 eod. fyu» fih roG xdafiov K^piot, 

* n. 19. 5. a : 13. § 5. 6^ y6/ios rijt 0aKd(rirrjs, 

n. 1. 6. 3. 1, § 35. 



CHAPTER XVIII. 

LEX KHODIA DE JACTU. 

The owners of goods embarked on board a vessel, 
and flung into the sea for the sake of lightening^ it, 
have a claim against owners of goods on board the 
same vessel not flung overboard, for '^contributio pro 
rat4" to their loss, '' Omnium contributione sardatur 
quod pro omnibus datum est." 

The rule applied if the goods had been trans- 
ferred to a boat for the same purpose*. 

If in such a case the ship was lost, no claim 
could be made by the owners whose goods had 
perished with her, on the owners of goods placed in 
the boat, ''quia jactus in tributum nave salvA 
venif." 

On the same principle, if the ship sank, or was 
cast away, every one might save what he could 
belonging to him without liability to contribution 
"tanquam ex inoendio*." If goods were flung over- 

1 <'Demi888B navis damnum colla- aliquis accepit.** Eod. a. Vide 6. eod. 

tionis consortio non Barcitor per eos ' Eod. 3. ii. 

qui meroee suae ex naufragio libera- ' 4 eod. : "itaque ri vicenum mer- 

mnt^' L. 5. ib. Again: ''si oonser- ces duorum fuerint, et alterius aaper- 

vatiB mercibuB deterior facta sit navis gine decern ease cosperinty ille cujoa res 

aut a]iquid ezannayerit» nulla fadenda integne sunt pro yioeniB conferred hie 

est oollatio, quia diasimilis earum re- pro decern." 

rum causa est qus navis gratiA paran- ^ Eod. a. 
tur et earum pro quibus mercedem 
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board and the sUp escaped that danger, but perished 
afterwards, the owners of goods retrieved by divers 
were liable to contribute to the loss of the owners 
on the first occasion^, but not to those on the second. 
So if the ship was ransomed from pirates, all goods 
were liable to contribution; but the loss of what 
the pirates actually carried away fell upon the 
proprietors of those goods only' ; no claim could be 
made by them for compensation against him who 
had ransomed his property, "quod vero praedones 
abstulerint eum perdere cujus fuit nee conferendum 
ei qui suas merces redemerit." That loss only was 
common which was incurred to escape a common 
danger. So if the mast was struck by lightning', 
no claim could be made by the owner of the ship 
for coinpensation from the merchandize on board the 
vessel; for if the smith breaks his hammer or his 
anvil, the person who has hired him to do the work 
in performing which the accident has happened is 
not liable : " nam et si faber incudem aut malleum 
fregerit, non imputaretur ei qui locaverit opus." 
But if the mast has been cut away to avoid a com- 
mon danger, or if the loss had been incurred at the 
request of the owners of the goods, the shipowner 
could claim contribution " si voluntate vectorum vel 
propter aliquem metum in detrimentum factum sit 
hoc ipsum sarciri oportet/' and "quum arbor aut 
aliud navis instrumentum removendi communis peri- 
culi causS, dejectum est, contributio debetur." The 
owners of goods flung into the sea, if they had 

* Eod. * 6 eod. 

" n. 14. a. 3. 3. 
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agreed on a price for the freight, had an action " ex 
locate" against the magister of the ship, and he had 
an action *' ex conducto" for contribution against those 
whose goods had been preserved. The "magister** 
was not responsible for solvency of the passengers. 

The freighters had an action " ex locato " against 
the "magister" who had ventured upon a river with- 
out a pilot, in consequence of which the ship was 
lost ; and if he had undertaken to deliver the goods 
by a certain time, and was unable, whether from his 
own fault or not, to fulfil his engagement. If you 
hired a ship of 2000 amphorae " aversione," you must 
pay to that amount, whatever be the number of 
amphorae you actually put on board; otherwise if 
you only hire space for a particular number. 

The owner of the ship saved was on the principle 
stated liable to contribute in proportion with the 
rest. " Placuit omnes quorum interfuisset jacturam 
fieri conferre oportere — ^itaque dominus navis pro 
portione obligatum esse." 

No compensation was due for freemen who had 
perished. " Corporum liberorum aestimationem nul- 
1am fieri posse." 



CHAPTER XIX. 

GENERAL VIEW OF THE LAW AS TO 
ERROR 

Error is incompatible with consent, and if it 
attaches to the substance of a contract annuls it. The 
general rule is stated thus: '^In omnibus^ negotiis 
contrahendis sive bond, fide sint sive non sint si error 
aliquis intervenit ut aliud sentiat (puta) qui emit, 
aut qui conducit aliud, qui cum his contrahit nihil 
valet quod acti est." An error* as to the identity of 
the object destroyed the contract, "quia in corpore 
dissentimus emptio nulla est*." ** Si Stichum stipu- 
latus, ego de alio sentiam, tu de alio, nihil actum erit." 
But an error affecting only what was collateral to 
the contract did not annul it^: as if it was agreed to 
purchase an estate with the slave Stichus, and the 
purchaser by Stichus meant one man, and the seller 
another, the contract nevertheless was valid. Error 
as to the name, if the thing was ascertained, was im- 
material*. The contract was invalid if at the time 
of making it the thing contracted for had ceased to 
exist: *'arboribus quoque vento dejectis vel absump* 
tis igne dictum est emptionem fundi non videri con- 
tractam esse si contemplatione illarum arborum velut 

1 n. 44. f. 57. * n. 451. 83. I. and 137, § 1. 

n. 50, 17. 116. §4 : **noa videntur * 11. 18, i. 34. 

qui enrnnt ooiuentire." ' H. 44. 7. 9. 1. 

" n. 18. T. 9. n, 5. I. 86. 
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oliveti fundus comparabatur sive sciente sive ignoranie 
venditore, sive autem emtor sciebat vel ignorabat 
vel uterque eorum hsec obtinent qus9 in superioribus 
casibus pro aadibus dicta sunt* :" e. g. if it was agreed 
to purchase two slaves for a certain sum, and one 
wfts dead, the contract did not hold as to the other*. 
If the thing contracted for was partially destroyed, 
the value of what was left determined the validity 
of the contract. If half the value, or the principal 
part of the thing contracted for remained, the con- 
tract could be enforced, and the loss' adjusted by 
the ''arbitrium boni viri." Error as to quality, 
1. e. the sourness of wine, if the object was agreed 
upon, did not vitiate the contract, but if meaning to 
buy wine I bought what was not bad wine, but 
vinegar, "ab initio acetum,'* the contract was null*. 
In the case first put, the buyer though the contract 
was not void had an action "ex aedilitio edicto'* against 
the seller. Error as to the price or quantity of the 
thing sold made the contract void. Error as to the 
property, if a man ignorantly bought what was his 
own*. But if a man thinking himself the proprietor 
of what belonged to another, sold it, or thinking 

^ n. t8. 1. 58. GujaciuB, 4. 244, ' U. 18. 4. i. and 7. 1. Giyacias, 

QiMnfiones Papiniana: "Sine reyide- 10, p. 144, Qwat, Papin, 

tor oontnusta venditio d ea res qnm U. 18. i. 44. 

voDiit mi^ori ex parte perierit ante 18. i. 15. 

Tenditionem, sed si pars dimidia per- * U. 18. 1. 57. 

tnanserit et dimidia perierxt> rel si mi- ^ n. 18. i. 10 and 14. 

nor pars, venditio oonsistety quia non 18. i. 9. 9. 

intelligitar periisse domns enjus pan The text n. 18. i. 9. 9. has given rise 

major superest au t dimidia oogitar to much dispute. 

igitur solvere prettum rei quamvis non ' " Sua rd emptio non%alet." n. 

sit integra res sed bonus vir arbi- 18. i. 16. 

trsbitur ut diminuatnr pretium.*' 
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what he dealt with belonged to another when in fact 
it was his own, sold it, in both these cases the con- 
tract was valid*. 

An error as to the nature of the contract annulled 
it: ''non satis autem est dantis esse nummos, et 
fieri accipientis, ut obligatio nascatur, sed etiam 
hoc animo' dari et accipi ut obligatio constituatur." 

Error as to the person, where the quality or re- 
lation of the person was a main ingredient of the 
contract annulled : as in the case of a donation, if 
supposing that I have given to Caius I have given 
to Titius ; or if supposing that I have agreed with 
Zeuxis to furnish me a picture' 1 have agreed with 
some one else; but where this is not the case, as in 
buying and selling, or hiring and letting to hire, 
error as to the person is of no more importance than 
error as to the name. A contract^ did not fail be- 
cause the motive which led one of the parties to 
make it was erroneous; but if a person paid money 
imagining that he was obliged to pay it when in 
fact he was not so bound, the money might be 
recovered. The detestable doctrine of our law, that 
money paid under a mistake as to the law cannot be 
recovered, had of course no place in the system built 
up by Caius and Papinian. This topic will be con- 
sidered more fully in the " condictio indebiti.'* The 
law gave no remedy to supine ignorance '^. 

* n. 17. 1. 49. 18. 1. 9. 

41. t, 35. 12, T. 18. 

18. I. 15. f. 41. I. 3^« 

* n. a. 1. 15. * n. 19, 1. 5, § I. 

5. 1. -». ". 7. 3- 

* n. la. T. 18. Code Kap, 1131. 

44. 7- 3» S I- Pothiar, ObUg. S 42, | 43. 

3. 5. 5. • n. 18. 1. 15, 8 I. 



CHAPTER XX. 

^STIMATORIAN CONTRACT^ 

If Caius delivered an article estimated at a fixed 
sum to Titius that it might be sold by Titius — Caius 
had the " sestimatoria actio praescriptis verbis'* to 
enforce his rights against Titius. In this action the 
Judge was bound to consider' the peculiar character 
of the transaction, and the principles by which it 
was to be determined. It might partake of the 
nature of a " mandatum " or of a " commodatum," 
but if it was simply a bargain according to which 
the Receiver bound himself to restore the thing or 
its value, the risk lay upon him, and this was 
presumed when his accommodation had been the 
moving cause of the contract. 

^ Puchta, p. 464, habui banc maasam neone, ut si vena- 

n. 19. 3. t. lem habai mihi perierit quodn 

" Actio de aBstimato proponitur tol- baec causa fuit vendendi at tu utereris^ 

lends dubitatioiiis gratiA: sMtimatio tibi earn periisse et mazime si aina 

autem periculttm facit ejas qui susce- usuHb credidi" 

pit» ant igitur ipaain rem debebit iu- H. 19. 5. 17. i : "Si margarita 

oonnptam reddere aut eestimationem tibi seetimata dedero: ut aut eadem 

de quA conyenit.* ' mihi afferree aut pretium eorum, deinde 

' n. 19. I. II : "Rogasti me ut htec perierint ante yenditionem, cu jus 

tibi pecuniam orederem; ego cum non periculum sit? et ait Labeo, quod et 

baberem la&oem Ubidedi ut eam Pomponius scripsit, si quidem ego te 

venderes quod si lancem sine venditor rogavi,meum esse periculum, 

tu4 culpA perdideris utrum mibi si tu me, tuum — si neuter, nostrum; 

an tibi perierit quiestionis est. Mibi yi- sed duntaxat consensimus, teneri te 

detur Nervm distinctio yerissima ezis- hactenus ut dolum et cnlpam mibi 

timantis multum interesse yenalem pnastes.'* 
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As in this case the property was transferred to 
him^ the contract resembles that which has been 
just considered. 



LIABILITY OF MASTERS OF SHIPS, INNS, 
TAVERNS', Ac. 

The Koman law exercised a special control over 
this class of persons, as great trust was of necessity 
reposed in them, and the opportunities for fraud 
which they possessed were numerous — "Maxima 
utilitas est hujus edicti quia necesse est plerumque 
eorum fidem sequi et res custodise eorum commit- 
tere.'' They were bound to restore or make good 
the things entrusted to them unless in the cases of 
*'naufragium," "vis Piratarum," "vis major," or 
a special contract*. 

The law applied to those who received travellers 
as a trade, not in the case of one ^'qui hospitio 
repentino recipitur." It appears from the Law re- 
ferred to in the note', that the keeper of an inn 
could not refuse to admit travellers ; therefore though 
responsible for the act of regular inmates, he was 
not responsible for the act of casual guests. 

^ n. 4. 9 : "Ait Praetor, nautso can- involve it in doubt and darknets. 

pones Btabularii quod cujasque salvum Hnschke, tOh, hrit, ZeUtcKrifi, 3. 11. 

fore receperint nisi restituant in eos Gluck, 6, § 493. 
judicium dabo.'* See the case of Coggs and Bernard 

■ n. 4. 9. 7 : "item si pnedizerit Smith, Xeac^tn^ Cotes, Vol. I., remark- 

ut unusquisque yectorum res suas able because the gleam of a principle 

servet neque damnum se pnestiturum, is to be traced in the text, and is 

et oonsenserint vectores, prsBdictioni established in Mr Smith's note, p. 184, 

non oonvenietur.** though it is clouded by the subsequent 

s n. 47. 5. 6. The rule is very comment, 
dear ; but the Germans have tried to 



818 EOMAN PRIVATE LAW. [CH. 

WORK AND LABOUR\ 

He who has obtruded upon another service with* 
out any specific promise of remuneration, cannot 
enforce a claim to it. But if the case falls under 
this category, that he is a person accustomed to 
receive pay for such services as he has rendered, 
and that the persons receiving them knew him to 
be such a person when he accepted them, he may 
without any promise bring an action ^'prsescriptis 
verbis ** for his reward. This rule held with regard 
to the services of physicians, midwives, proxe- 
netsB, &c. 

DUTY OF NOURISHING*. 

This may rest on contract, bequest*, or delictum, 
or relationship*. 

In consequence of this last head, parents or 
children, through every direct degree in the ascend- 

> n. 19. 5. 93. cenariam op«riin iperDera. Piomd* 

n. 50. 13. I. 3. DO quia quidem profesBoriboa jas di- 

The passage in which Ulpian is lup- cat, est enim res sanctissima dvilis 

poMd to attack Christianity, enume- sapieatia." I have quoted the law al 

rating the different artists and profes- some length, as it is conspicuons even 

sional persons who might claim a re- in the Digest for gravity of language 

medy. He says, "Medicos fortasse and elevation of sentiment: verydif- 

quis decipiet etiam eos qui alicujns ferent is that of the Code. 4. 3. 1. un. 

partis corporis... sanitatempollicentur, ' 11. 9. 47: "Cum liberi hominis 

ut puta si auricularius et non tamen corpus ex eo quod dejectum effusumye 

si incantavit si imprecatus est si, ut quid erit, besum fuerit, judex oompu* 

vulgari verbo impoetorum utar, exor- tet mercedes medicis prsBstitas csete- 

cizavit, non sunt enim ista medioina raque impendia qua in curatione facta 

genera, tametsi sint qui hos sibi pro- sunt, proterea operarum quibus caruit 

fuisse cum prsedicatione affiiment." aut cariturus est^ ob id quod inutilis 

4eod. "An et philosophi profes- factus est" 

Borum numero sint T et non putem, ' H. 33. x. n. 34. i. 1 4. i. 

non quia non religiosa res est» sed quia * U. 35. 3. 
hoc primum profiteri eos oportet, mer* 



XX.] iESTIMATORIAN CONTRACT. 819 

ing and descending lines, were bound ''pro modo 
facultatum" in case of necessity reciprocally to sup- 
port each other. The crime of the descendant might 
exonerate the ascendant from this obligation. '' Tre- 
batio denique Marius rescriptum est merito patrem 
eum nolle alere qui eum detulerat^" 

The mother was bound to support illegitimate 
children. The obligation did not extend to brothers 
and sisters. 



EVICTION. 

The remedy under this head lay for the buyer 
when he was deprived of the thing he had bought 
by a valid legal sentence. It was necessary to es- 
tablish the ''auctoritas," i. e. for the buyer's right, that 
the loss should have been sustained by a formal 
contract, not by any compromise nor by accident, 
nor by an unjust decree; that the cause of the evic- 
tion must precede in point of time the right of the 
buyer ; and that he should be deprived of the 
thing bought or a part of it by the eviction, '* quoties 
res ita amittitur ut earn habere non liceat propter 
ipsam evictionem." 

The "auctoritas" did not hold where the buyer 
bought a chance, or knew the thing he bought to be 

1 n. 2$. 3. 5. IT. As to children of 11. 50. 16. 43. 44. 

coDonbioet and all recognized iUe- lb, t$4, § 4 : "Verbam yivera qtii- 

gitimate obildren, mo c. 5, z. de eo dem patant ad dbum pertincre tad 

qni doxit in Matrim, 4. 7. Ofilins ad Attionin ait bia Tcrbif ct 

NoTclL 117. 0. 7. Nor. 89. 15. yestimenta ei strantcnta oontineri 

NoralL 89. c. 19. 4. 6. lino his enim viTere nomincm potse.*' 

Definition of viotai. 
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the property of another, or a pledge, or lost the 
property in it by his own fault or negligence, or 
by any act to which his loss of the enjoyment of 
what he had stipulated could be ascribed, or by any 
failure on the buyer's part to fulfil his contract, nor 
where there was a special contract that the seller 
should not guarantee against the eviction — which 
contract however could only prevent the recovery 
by the buyer of the double value, not of the price 
of the thing. It was no answer to the buyer in 
this action, if after eviction the seller offered to 
replace him in possession^ of the thing from which 
he had been evicted. 

The liability of the vendor was regulated by the 
stipulation, which was usually " in duplum " if there 
was no precise sum mentioned; he was liable for the 
value of the thing, and ''ex natur4 ex empto ac- 
tionis hoc quod interest*." 



CONTRACTS OFTEN GRAJTED ON THE EMTIO 
VENDITIO. 

In diem add{ctio\ 

The " in diem addictio " was an agreement that 
if a better offer should be made within a certain time 
the seller might refuse to complete the contract, or 
cancel it if completed. 

^ "Emtori poet eTictionem seryi ' H. 21. 1.60. 

qnem dominus abdaxit^ venditor, eon- 19. i. 11, § 14, § 15, § 18. 

dem eenrum poet tempne offerendo ' 18. 3 : "In diem addictio ita fit» 

quo minofl pnoetet, qaod emtoriB in- Die fondue centum eeto tibi emptne 

tereet non recte defenditur." nisi ei quii intra Kalendae Januarias 

n. 91. 3. 67. proximaa meliorem conditionem fece- 

n. 44. 4. 15. lit quo ree a domino abeat." 
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Any things that increased the advantage of the 
seller was a better offer, e.g. that the price would 
be paid at a more convenient place. 

If the sale was perfect' the thing sold was at the 
hazard of the buyer, if conditional, at that of the seller. 

If better conditions were offered', to accept them 
or not was at the option of the vendor, and the 
buyer might, if he pleased, adopt those conditions^ 
and renew the contract. 

HOW OBLIGATIONS ABE EXTINGUISHED. 

The "vinculum" of an obligation might be 
destroyed "ipso jure," or rendered useless by a' 
perpetual exception granted to the person liable to it. 

Obligations were cancelled* "ipso jure" by pay- 
ment, "solutione," set off, " compensatione," by no- 
vation, "novatione," by confusion, "confusione," by 
the destruction of the thing, " rei interitu," by what 
was inconsistent with their existence, as "accepti- 
latio," " contrario consensu," " rei restitutione," and 
the death of those who were parties to them. 

The exceptions which prevent an obligation from 
being enforced are "pactum ne petatur," " transaction 

^ Eod. 4. 6. qQoqne a4J^<'^'^ poarit.'* 
5."qiucqaidadatilitatemTeiiclitoiiB * H. 18. «. 4, § 4. 

pertinet pro melioro oonditione Imberi eod. 16. 

debet/* eod. 6. pr. 

• n. 18. 6. 8: "KeceSBaiio scien- » H. 18.3.4: '^ Si fnndiui I^ge oom- 
dum eet qoando perfecU rit emtio, mifleorift yeDierit^ hoc est at nisi intra 
tuno enim soiemus cujos periculuxD oertmn diem pretium sit exsolutom, 
est ; nam perfecta emtione periculam inemtiu fieret»*' &o. 

ad emptorem respidet." Eod. 4, § 4* 

* n. 18. 9. 7 » 8 : ** necesse autem H. 18. 6. 4. 
habebit venditor meliore oonditione 41. 4. 4, | 3. 
allatA oertiorem priorem emtorem £i^ 18. 3. 4. 
cere^ at si quid alius adjecit ipse 18. 3. 4, § 3. 

21 
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nis/' "jurisjurandi/' "rei judicatse," "in integrom 
restitutionis/' and when the creditor ceased to have 
any interest therein. 

'' Solutio," strictly speaking, is when the debtor 
has done what he promised that he would do. 

Tutors and curators might, without the authority 
of a magistrate, discharge what was owing from 
their ward, and him who was under their "curatio." 

A stranger might make payment for a debtor 
without his knowledge, and even against his will; 
but in such cases the stranger could not recover 
from the debtor what he had paid; there being no 
right of action " mandati," or " negotiorum gestorum," 
or "nominis cessio." 

The payment must be made with the intention 
of exonerating the debtor, otherwise it gives rise 
to another right of action, as " nominis venditio/' 

Payment may be made to the creditor who has 
the administration of his own affairs to his procu- 
rator or tutor. Pajrment made to the "pupillus" 
only exonerates the debtor in so far as the '' pupil- 
lus" is thereby " locupletior factus." 

Payment made to any one but the creditor is 
not sufficient, unless it has been paid to one who 
had been, and whom the debtor still supposed to 
be, the "procurator" of the creditor. 

Or, if the money so paid is " in rem versa cre- 
ditorisV' or the transaction is ratified by him. Or 
to the person whose name is inserted in the agree- 
ment " veluti siquis stipuletur sibi aut Titio*.'* And 

n. 46. 3. 58. Eod. 61 : " Qaoiies repeti possit, oompetit liboratio." 
id quod ttbi debeo ad *s pervenit et ' U. 46. 1 9, § 3, § 3, § 4. 

tibi nihil absit. Dee quod lolutiim est, 
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this although the creditor forbid such payment, 
"quia certain conditionem habuit stipulatio, quam 
immutare non potuit stipulator.'' 

The promise must be literally performed. The 
creditor cannot be forced to receive any thing 
diflferent from that he has contracted for, "aliud 
pro alio invito creditori solvi non potest^'* The 
creditor cannot be compelled to accept part of 
the price, but may retain the thing sold till the 
whole is paid*. The debtor had till the last moment 
of the day mentioned to pay his debt; if no day was 
mentioned, the debt was due immediately. 

If no specific place in which payment shall be 
made was agreed on, the debtor so long as he was 
not "in morft," might pay where he pleased, after 
he was " in mor&." The option was the creditor s. 

COMPENSATIO. SET OFF*. 

A "compensatio" must be an obligation valid by 
the civil or natural law immediate and uncondi- 
tional, and of the same nature as the obligation it 
is employed to extinguish. 

No obligation therefore that could be barred by 
an '* exceptio" was a set off. 

A set off was not allowed*, 

1. "Where possession which had been taken by 
violence was to be restored." 

2. In the case of a deposit. 

The old law did not allow the set off in the 

1 n. 19. I. 9, § I. * Eod. h.t. 14, § «. 14, § '. 

* n. 19. I. 13, §8. Pothier, "Spoliatui ante omnia 

» n. 16. 2 : "Debiti et crediti inter rertituendus." 6«5, § 2, 
•e oontributio." Eod. 6. 7. 

21—2 
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'^strictis judiciisy" unless where there was room for 
the " exceptio doli " 

CONFUSION 

This was where the rights of debtor and creditor 
were blended together. 

NOVATIO* 

was where a new debt was substituted for the old 
one which was extinguished. *'Cum ex prsBce- 
dente causd ita nova constituitur ut prior perimatur/' 
are Ulpian's words. 

It mattered not what was the character of the 
preceding contract^ or why it was binding. The 
effect as to the prior obligation was the same as the 
''solutio;" the sureties and pledges for the original 
debt became free^ and interest on it ceased. 

"PER IN CONTRARITJM ACTUM V* 

Here the rule '' quibus modis acquirimus iisdem V* 
or *^ contrarium actio, amittimus, quibuscunque modis 
obligamur, iisdem in contrarium actis liberamur/* 
applies. Thus "re integril," a consensual contract 
is destroyed when the consent is revoked ; a real con- 
tract, by the restitution of the thing, a " verborum 
obligatio verbis.** This is the "acceptilatio," which 
was the annihilation of a debt by the admission in 
formal words of a fictitious payment. 

» Qaios, 4, 1 6f, § 63. • Gains, 3, § 169. 

« GaiuB, «, § 38, 1 39. Inat. 3. 19^ § i. 

3, § 1761 8 179- n. 46. 4. 

n. 4<5. a. * n. 50. 17. 153. 



XX.] ^STIMATORIAN OONTRAOT. 325 

"QUOD EGO TIBI PROMISI HABESNE AGCEPTUMi" 

"HABEO." 

This exonerated the debtor and his sureties^ and 
had the same effect as the ^^solutioh" 

By the old law, an obligation not resting on 
the stipulatio could not be cancelled by the accepti- 
latio, until the stipulatio had by novation been sub- 
stituted for it ; and Aquilius Gallus invented a form 
to overcome this technical obstacle, which, is to be 
found in the Digest and the Institutes*. 

An acceptilatio cojuld not be conditional'. 

Besides these methods an obligation might be 
extinguished, " ipso jure," by the destruction of the 
object; for '^impossibilium nulla est obligatio." 

By the death^ of one of the parties where the 
action did not pass to the heir, or where the per- 
sonal services or benefit of the deceased were the 
object of it ; aa iu the case of a painter or an archi- 
tect; and when whitt the debtor contracted to give 
has already come '^ ex caus& lucrative" to the creditor; 
*' nam dusd causae hicrativad in eandem rem et per- 
sonam concurrere non possunt^." 

Obligations were destroyed by " exceptio." 

PACTUM NE PETATUR 

is an agreement between debtor and creditor that 
what, is due shall not be sued for. 

Thus though the obligation exists, "ipso jure," 

» "SoluUonis exemplo.*' H. eod. * e. g. "SodetM mandatum operii 

* n. 46. 4. 18, § I, coadttotio et operarum locaiio preca- 

Tngt, h. t. § 3. num." H. 38. 11. 

' n. eod. 5. ■ n. 46. 7. 17=19- 
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the debtor may bar the creditor's demand by the 
'*exceptio doli," or ''pacti conventi/' 

This agreement might be inferred from the con- 
duct of the creditor ; as if he gave back to the debtor 
his "cautio/' or bequeathed him the "chirographum/' 

''Pactum ne petatur'," might be for ever, or for 
a particular time*; it might be ''in rem,^' as if the 
creditor agreed generally not to sue, or " in perso- 
nam," as if he agreed not to sue a particular person 
as a " fidejussor." It did not follow because the name 
of a person was introduced that the "pactum** was 
"personale," "plerumque enim persona pacto in- 
seritur non ut personale pactum fiat, sed ut demon- 
stretur cum quo factum pactum est." 

It was provided by an exceptional law' from re- 
spect to the memory of the dead, that if the heirs 
of an estate liable to debt agreed "ante aditam 
haereditatem," with the majority of the creditors, to 
accept a portion of their debt in lieu of the whole, 
such an arrangement was binding upon all. 

The majority* was reckoned by the amount of 
the debt ; if the debts were equal, by the number of 
creditors ; if both were equal, the side prevailed of 
him "qui dignitate praecellit;" if the dignity was 
equal, "humanior sententia a Pr^Btore eligenda est." 

The other exceptions are the transactio — jusju- 
randum praescriptio — res judicata — conditio expleta, 



» n. 9. 14 : Noodt, VoL I. 397. 


» n. J. 14. 10, § I. 


Toullier, Vol. vii. 330. 341. 


2. 14. 7, § 19. 


Glttck, 4. 419. 


17. I. 58, § I. 


Wamkonig, Lib. 3. 0. 3. flf. i. 


40. 4- 54, § I. 


' "Laremiae r^Ue et la d^charge 


4«. 8. 33. 




* a. 14. 8. 


D. 114. 7, §8. 
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and the want of any interest in the fulfilment of the 
obligation on the part of the creditor. The " trans- 
actio" and "jusjurandum" may be discussed else- 
where. The "res judicata/' as "proveritate accipi- 
tur/' was a complete exoneration of the debtor^ as 
it extinguished even the natural obligation': and 
if the debt was afterwards paid by mistake^ the 
money might be recovered. " Praescriptio," on the 
other hand, destroyed the action, not the debt. 

If the debt' was not to be sued for in a certain 
event*, the creditor who sued for it, notwithstanding 
that event, might be repelled, "exceptione pacti 
conventi," or "doli mali.*' 

Every obligation ceased when the creditor had 
no longer any interest in the fulfilment of it; 
e. g. i£, notwithstanding the neglect of the manda- 
tarius, the mandans had sustained no injury; "si 
nihil deperierit nulla actio est." 

* n, 4J. I. 56. • See the reMoning U. 45. 1. 97. § f . 

1 9k 6. 43. "Quid eiiiiii meA interest id a te fieri 

20. 6. T 3. quod si non feceris seque sftlf am pecu- 

' n. Init, 3. 15. 3. niam habltunui samr 
n. 44. 7. 44, § I, § 1, 
45. I. 56. 4-. 



CHAPTER XXI. 

LAW OF WILLS. PILECOGNOSCENDA. 

SUCCBSSIO MORTIS CAUSA. 

If property be considered, suocession is either 
tmiversal, that which is given " in universitatem ju- 
ris/' or singular, that which confers the property in 
a specific object. 

It is either "inter vivos V' or "mortis causd,;" in 
the latter case it is called succession. 

The universal succession "mortis causd." is inherit- 
ance, which signifies, if taken in the sense of the 
right of the heir, the right of succeeding " in uni- 
versum jus" of the deceased*. The inheritance so 
succeeded to stands in the place of the deceased. 
"Hsereditas non hsdredis personam, sed defuncti 
sustinet'." In it are comprised all that the deceased 
has lefb^, as well corporeal things, though "extra 
commerdum," as incorporeal, and whatever gain or 
loss accrued to the inheritance after the death of 
the deceased\ 

' BrinoDius de verb, signifio. voo. pore qnis inteUeotnm habet'* U, $, 

iQOoedere^ luooeMio, taooeflSoroB. 3. 50. 

* " HareditM nihil aliad ett qiuim ' " Item non eolnm ea qn» mortis 
■uooeirio in uniyenmn jus quod de- tempore fuerunt, sed si qnApoeteaan^ 
fanotuB habnit.*' n. d. B. T. 61. de menta hsroditati aooeneront Tenirein 
V. S. 34. hflBreditatiii petitionem, nam hfereditaa 

* n. de aoq. Hnr. 34. etaugmentmnredpHetdiminntaoBem.** 

* "Hnreditai etiam line nUo cor- H. 5. «. 90^ | 5. 
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Of this succession there are two kinds — the 
direct and indirect (fideicommissaria). The heir 
succeeds directly : if he is ordered to give the in- 
heritance to any one he is termed "fiduciarius'." The 
•' fideicommissarius," the person in favour of whom 
the trust is left, succeeds indirectly " quasi hseres." 

The '' successio singularis/' that which confers the 
property in a specific object* is {^) "p©r legatum*," 
by means of a legacy; (2) "per fideicommissum 
singulare^'' by means of a special trust' ; (3) " per 
mortis caus^ donationem^" and '' mortis causd. ca« 
pionem*," 

"Successio civilis" is of two kinds ; either accord- 
ing to the will of the deceased, i. e. testamentaiy ; 
or according to the law, i.e. "ab intestate.'* 

The power* which enables man after he has dis- 
appeared from the earth to control the enjoyment 
of its surface, and its produce, is emphatically the 
creature of positive institution. The law of nature 
obliges the father to nourish his children during 
his life, and to provide if he can for their support 
after his death. There it stops: the manner in 
which his property shall be distributed, the period 



^ n. 36. I. 67. 3. InaHi. Lib. a. tit. i»— 15. 

* FloreDtiniui defioes legatum, *' de- Guob, a. 97. 98. 99. JAh, 3. tit 
libfttioncm hsBreditatis qui testator i — 9. 100. 

qnod uDivefBum hmredis foiet alicui H. 98—38. 

quid ooHatum velit." Cod. llbb. tit 1—50. KovelL 115. 

* Ulp. Or. «S, I I. 118. U7. 

* n. 39. 6. 33. (hmB/*Erhnoht,"mW9U(feiMMU 
« n. 39. 6. 8. II. 18. eker £ntwidxluitg (warped to the He- 

* La Qerwtk, in his admirable work gelian yvbw, bat a work of unoommon 
Jkncko Romano, defines inheritance as merit), see especially Vol. n. 
"reemplayo de unas personas en los Bonellus, Lib. 6 — 8. Lib. 9.0. i — 4. 
derechos de otras.** Vol. i. 363. 
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of time during which his will shall regulate that 
distribution, the rules and conditions in conformity 
with which his inheritance shall be enjoyed, depend 
altogether upon the assistance and pleasure of society, 
and until society was established never could have 
existed. Consequently, the civil and not the natural 
law is the standard to which alone the jurist must 
appeal when he examines this most comprehensive 
and eminently artificial chapter of human legisla- 
tion. There is no topic on which the jurisprudence 
of different nations so widely differs, no head of 
private law with which the political state of society 
is more immediately and intimately connected. A 
fundamental change in the law of descent would 
in our own country most assuredly, and in most 
others, draw after it a change in the form of our 
government, and give society a widely different 
aspects 

According to the Boman law the death of an 
individual possessed of property gave certain per- 
sons, by his command if he had made a will, by 
command of the law if he had died intestate, the 
right or the duty of filling up the place he had left 



' There are four principal objects in cial matters ; these are the contract of 

every code of Laws which are not loan and mortgages. ** Pour le r^le- 

witbin the scope of ordinary rules, and ment de toutee les autres transactions 

the basis of which must necessarily be de la vie humaine il n'y a qu'2k suivre 

adapted to the form of the goyem- la droite et simple ^uit^ ; mais pour 

ment of the nation for which the code celles dont je viens de parler il faut 

is made. These are paternal autho- s^^ever au dessous de la routine ordi- 

rity, the contract of marriage, suooes- naire, et fixer ses regards sur la forme 

sions, and testaments. There are two et la situation de I'^tat auquel on yeut 

others of great interest, but which donner dee lois.** Maleyille, Analyte 

have a narrower scope, and are con- Il(iuonnSediikCode(HvU,Yo\,n,'p. 170. 

oentrated almost entirely in commer- Montesquieu, L. 27. 
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yacant, and of assuming towards all mankind^ so 
far as property was concerned; the character of his 
representative. The person occupying this position 
was called "hseres." The assemblage of rights and 
liabilities with which he was so invested was called 
the "haereditas." The Roman Law allowed the 
deceased to bequeath to those who were not the 
"hsBres" certain shares, called "legat»/' which were to 
be taken from, and which depended for their validity 
upon, the inheritance in the strict and legal sense. 
With the law therefore of inheritance, the law regu- 
lating these shares of the inheritance is in strict con- 
nexion ; and afterwards with the progress and refine- 
ment of society other rights grew up, and particular 
persons, under particular circumstances (the deceased 
having violated those conditions on which the society 
to which he belonged enforced obedience from its 
members to his wiU), might invoke the aid of law 
to give them the inheritance or a share of it, even 
against the will (crueUy or capriciously exercised) of 
the deceased. This right so recognized will form an- 
other head of our inquiry (Bonorum possessio contra 
tabulas). 

That if a valid will had been left it disposed of 
all belonging to the testator, was a fundamental 
doctrine of Roman jurisprudence. '* Nemo,** said the 
civilians, "pro parte testatus, pro parte intestatus 
decedere potest." Hence it followed that if the will 
omitted the mention of certain portions of the es- 
tate, the portion so omitted went to the heir, or 
heirs if there were more than one, and not to those 
who would have succeeded in case of an intestacy. 
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Another principle was, that no one could leave more 
than one will. The arrangement in the Institutes 
inverts the natural order, and treats of succession 
''ex testamento/' before that *'ab intestate." Thus 
it appears that according to the Soman Law, deaths 
though it destroyed all the rights of the deceased 
that arose from his public rank, or domestic con- 
dition, did not affect his property, with regard to 
which a legal, immediately took the place of the 
physical personality. His property considered as 
an integrally judicial whole, was called succession, 
in the objective meaning of the word ; a name re- 
peatedly exchanged in the Koman laws with that 
of " hsereditas," *' patrimonium deftmcti,*' " bona de- 
functi," ^'universum jus defiincti," and sometimes that 
of ^^familia." The austere and exclusive character 
of the early Koman law is ine&ceably stamped on 
this portion of jurisprudence. All that the son re- 
presented being absorbed by the father, his death 
left no chasm, and it was not necessary that the 
community should create a legal personality to fill 
his place. When the head of the family died, the 
reverse happened. For he personified all things, 
sacred and profane, of the domestic society of which 
he. w&s the head. 

SUCCESSION AB INTESTATO. 

According to the law of the Twelve Tables, the 
first order of heirs were the *' sui haeredes," i. e. chil- 
dren unemandpated at the time of the other's death. 
Emancipated children were not called to the sucoes- 
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sion. Daughters were called with sons to the suc- 
cession in equal sharels, as children did not succeed 
to the mother; and husband and wife succeeded each 
other only when there was no other heir; the estate 
of the daughter sooner or later returned to the family 
from which she was descended. 

After the ''hseredes sui" came the "agnati," 
or male relations^ excluding maternal relations^ eman- 
cipated children^ the mother of the deceased, and the 
daughter's children. 

If there were no ''hseredes sui" or *'agnati" the 
succession devolved on the relations through the 
female side — the "cognati." 

By the law of the Twelve Tables daughters were 
called to the succession with sons; but the evils and 
corruption caused by leaving so much wealth in the 
power of women were so great that the Voconian law 
limited the amount to which they could succeed in 
any case, even when the deceased was their father 
and had no other children. 

Such was the order of successions *'ab intestate;" 
but the right of bequest, to which the Komans clung 
with great tenacity, broke down these legal barriers, 
and destroyed the original equality which it had been 
the object of the legislature to establish. 

As the manners of the Koman softened, the ex- 
clusion of emancipated children from the paternal 
inheritance was considered unjust, and the Praator, 
the organ of real equity, admitted them to their share 
of the patrimony. 

By the '^ senatusconsultum TertuUianum" mo- 
thers were admitted to the inheritance of their chil- 
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dren, by the "senatusconsultum orphilianum" chil- 
dren were admitted to the succession of their mother. 

Increasing luxury and false refinement triumphed 
over the Voconian law, and the daughter's children 
were admitted to the succession of their maternal 
grandmother; first, with the reservation of a fourth 
for the " agnati/' and finally for the entire estate. 

At last Justinian, by the ii8 and 127 Novells, 
abolished all distinction between the "agnati" and 
the " cognati," and called to an equal share of the 
inheritance the relations by the male and the female 
side, the descendants of sons, and the descendants of 
daughters. The laws which make this change be- 
tray, as might be expected from the age in which 
they were established, the most entire ignorance both 
of the general principles of jurisprudence, and of the 
political object which the laws he abrogated had in 
view. 

The order in which heirs were called to the suc- 
cession "ab intestato" was the following: — 

ist. The lawful children of the deceased male 
and female, whether by the same or different mo- 
thers, to the exclusion of all other relations. 

If in the first degree, they succeeded "per capita;" 
if these were grandchildren, the succession was distri- 
buted "per stirpes:" the grandchildren, howevei 
numerous, taking no more than their father or mo- 
ther would have taken had he or she been alive. 

The representation in the direct descending line 
continued to the remotest link; and what has been 
said of grandchildren applies also to great grand- 
children, &c. 
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2nd. In the failure of the descending line those 
in the ascending line succeeded according to the 
proximity of degree, and not on the principle of repre- 
sentation ; the father and mother, or either, excluding 
the grandfather and grandmother, paternal or ma- 
ternal, and they the great-grandfather. 

In the event of claims by the ascendants in the 
same degree, but of different lines, the succession was 
equally divided between the two lines; one progeni- 
tor in one line if alone taking an equal share with 
several who might belong to the other. 

3rd. Collaterals. 

Failing descendants and ascendants the succes- 
sion was given to collaterals, according to the 
proximity of degree, with two exceptions, the one 
derived from the principle of representation, the other 
from the double tie. 

The principle of representation, that is of putting 
one person in the place of another, gave the children 
of brothers and sisters an equal share with their 
uncles and aunts, all such children taking only the 
share that their father or mother if alive would have 
inherited. 

By the doctrine of the double tie the brothers 
and sisters of the whole blood excluded those of the 
half-blood, whether uterine or consanguineous. 

Neither of these rights of representation or of 
double tie extended beyond the children of brothers 
and sisters. 

They prevailed only when the children of differ- 
ent brothers and sisters competed with the brothers 
and sisters or uncles and aunts of the deceased; 
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otherwise the children of different brothers and sisters, 
though the members sprung from the respective 
stocks was different, divided the succession "per 
capita/* 

So when the children of different brothers and 
sisters, some of the half and some of the whole blood, 
came to the succession "jure suo," without any com- 
petent relations in the higher degree, the privilege of 
the double tie ceased, and the succession was distri- 
buted among them "per capita." 

Such was the system that the barbarous hordes 
who overthrew the Koman empire, and who may 
still be said to be in great measure the legislators 
of our attorney-governed, and in that sense most 
unpractical country, found established in Western 
Europe. 

There were eight degrees of the " bonorum pos- 
sessio" by the old law. 

1. "Undo liberi," according to which the "sui 
hseredes" and emancipated children were called to 
the succession of their father or grandfather, "ab 
intestato." 

2. " Undo legitimi," giving the succession to the 
legitimate heirs; e.g. the "agnati, patroni, mater, 
liberi," who by law, a senatusconsultum, or the con- 
stitution of the prince, had a right to it. 

3. "Unde decem personae," giving the succes- 
sion of an emancipated son " non contracts fiduci4 " 
to ten persons. These were the father, mother, 
grandfather, grandmother (paternal and maternal), 
the son, the daughter, the grandson, the grand- 
daughter, brother and sister. 
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4. " Unde cognati," by which the cognati, there 
being no heirs or agnati, were called to the succession. 

5. "Tanquam ex familia," by which failing the 
patron and his children, the agnati of the patron 
were called to the freedman's succession. 

6. " Unde patroni patronsBque liberique eorum," 
given to the patrons of each sex and their children. 

7. "Unde cognati manumissoris.*' 

8. " Unde vir et uxor," by which failing the ag- 
nati and the cognati, the patron, his children and 
agnati, the husband was called to the possession of 
the wife, and the wife to that of the husband. 

Of these the Emperor Justinian removed four : 

The '* Unde Decern personae." 

The "Tanquam ex familil" 

The " Unde patroni patronseque et liberi eorum." 

The " Unde cognati, manumissoris." 

If the external form of wills was considered, they 
were divided into public and private by the Roman 
Law. 

Private wills were written or nuncupatory. The 
ingredients required for the validity of both were — 

ist. That the will should be made or pronounced 
"uno contextu*" without interruption. 

1 " Uno con textu actus testari opor- bent ut teBtamentum fiat, alterius rei 

tet/' causA forte rogatos ad testandum non 

n. qui test. fac. ^i. § 3. esse idoneos placet... si tamen ante 

"Nee yero nocet intemiptio quee testamentmn certiorentur ad testamen- 

necessitate superveniente fit suspenso turn se adhlbitos, posse eon teetimo- 

interim testandi actu." Cod. qui test. nium saum recte perhibere." 
fac. 38. /fw^ de Testam. Ordin. 6...9. Vin- 

fnet. de Test. Ordin. § 3. nius ad loc. 

Pauli Sentent. 3. 4. 10. 11. qui test. fac. pot. § 18. 

n. qui test. fac. possit : " In testa- 20. § 6. 

mentis quibns rogati adesse testes de- 20. § ?. 

22 
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2ndly. The presence of seven witnesses^, with 
regard to whom it was necessary — ^first, that they 
should be specially invited to witness the transac- 
tion; secondly^ that they should all at the same 
time be in presence of the testator. 

Srdly. That they should be present voluntarily. 

4thly. That they diould be competent^ that is, 
labouring under no legal or natural disability to act 
as witnesses when the will they attest is made. Such 
were madmen, the deaf, blind and dumb; those who 
had not attained the age of puberty, and prodigals, 
slaves, criminals who had incurred the sentence of 
deportation, or the loss of the testamenti factio ; the 
filius familias, with regard to the testament of the 
father ; the paterfamilias, with regard to the testa- 
ment of the son ; the brother unemancipated with 
regard to the will of a brother, subject to the same 
parent; the heir, the person over whom the heir 
could exercise the " patria potestas.'* 

The peculiarities of a written will were — 

1. The writing of the testator, whether he sub- 
scribed it only in the presence of seven witnesses, 
or being unable to write, employed an eighth witness 
for that purpose; or wrote himself every word of the 
testament, which is an holograph. 

2. The signature of each witness in his own 
hand, and his seal affixed to the instrument*. 



^ "Legatftriis et fidei oommissariis testes qui in testamento sdhibentar 

quia non prios suooessores sunt, testi- proprio chirographo adnotare oonve- 

moniom noa denegamus.*' 30. eod. 37. nit quis et c^jos testamentnm signa* 

* Cod. de test. 38. § i. § 39. eod. Terit." 

Ind, 4. de test. ord. Intt, de test. § 5. 

n. eod. 30. 33. 4 and 5: "Singulos ''Alieno quoque annalo licet sig- 
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If the testator wrote a holograph will, and de- 
clared it to be his will in the presence of the witnesses, 
and placed it in a cover, if the witnesses signed and 
sealed that in which the will was so deposited, it was 
sufficient. Otherwise, in the case of a testament 
not a holograph, unless the testator signed it in the 
presence of the witnesses before he placed it in the 
covering. 

Nor did it matter in what language or on what 
substance the will was written, nor whether the wit- 
nesses did or did not understand the language in 
which it was written. 

The essence^ of a nuncupatory will is that the 
testator declares his will in the presence of the wit- 
nesses, and in a voice which they can hear. 

PUBLIC TESTAMENTS. 

These testaments were made in the presence of 
the sovereign, or of an appointed magistrate, and 
witnesses were not required for their validity. 

There were two kinds' : one was made on peti- 
tion to the prince and with his permission ; another 
was deposited by the proper magistrate among the 
public archives. 

nare testamentum." II. qui test. fac. n. qui t. f. p. 20. § 9. 

posflit 22. § 27: *'Po88int omnes uno ^ n. a8. 1. ii. 

anuulo signara testanientom." Cod. '* Ut exaudiii poi8it...non ab om- 

1 2. § 7 : " signatas tabalas accipi opor- nibus sed a testibos.'* 

tet et si linteo quo tabula iuTolutsB Cod. de test. si. § a. 16. eod. 

sunt signa ixnpressa fuerint." Inat de teat ad § 14. 

n. 37. I. 6. § ult. eod. 4. * God. de test. 19. 

Itut. de test. ord. xa. Can. cap. lo. X. de test, gave Tali- 

" Nod tamen intelligeiitiam seimo- dity to a will signed in the presence of 

1118 intelligimus...nam si ▼elsuum per- tbe dergymsa of the parish and two 

cipiat quis coi rei adhibitus sit snifi- witn e ss es . 

cere." 

22—2 



CHAPTER XXIL 



CODICIL*. 



Any one who had the right to make a will might 
make a codicil. And therefore, like wills, they were 
written or nuncupatory. 

Codicils were made either as appendages to a 
will, or when there was no will. 

Codicils without a will were said to be " ab in- 
testato." The basis on which they rested was the 
good faith of the heir. And therefore any heir was 
bound to their fulfilment. 

Codicils, however, that were appendages to a will, 
whether written or nuncupatory, followed the fate of 
the will*. 

They might be confirmed, or not confirmed, by 
the will; if confirmed, they were taken as part of the 
wiU\ 

They might be confirmed* whether they were 



^ History of CodicilB givoi in the 
Indittaet. 

> n. 39. 7. 16. § I. 

** Qaicunque ab intestato luooeMerit 
locum habeat oodidlli.*' 

* "Quecunque in his aoribantur 
perinde habentor ac ri in testamento 
Mripta essent.** 11. 35. 5. 1$, 

** Testamento facto etiam si codiciUi 
in eo oonfinnati non enent, rires ta- 
m«n ex eo capient.'' H. 39. 7. 16. § 3. 

* Cod. de jore codidlL L. in. 



" Si ex testamento baereditaa adita 
non fuisset, fidei commissum ex hi^us- 
modi oodidUis nullins moment! eirit.'* 

n. 19. 7. 16. § 3. 

The fonns of oonBnnation, 45. 5. 

56. n. 

"Si qnos oodioOlos reliquero valere 
Yolo,** or "si quid tabulis aliove quo 
genera ad boo testamentum pertinens 
reliqueroy ita yalere toIo.*' n. 19. 7. 
18. 
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made before or after the will wUch confirmed them, 
" in prseteritum," or " in futurum/' 

Codicils, like testaments, were public or private. 

Public, such as, like wills, were authenticated by 
the sovereign or the magistrate. 

Private, such as were attested by five competent 
witnesses', and if written^ subscribed by them; if they 
were confirmed by the will, witnesses were not 
necessary to their validity. The seals of the wit- 
nesses, and the subscription of the testator, were not 
required. 

An heir' could not be directly made, or disin- 
herited by a codicil; but a '^ substitutio " might be 
supported' "per fidei commissum/' 

A testator might make several codicils^ 

1 Cod. L alt. 3 de eod. • U. 36. i. 76. 

C. H. 4. 4. X. * "Codieillot et pliires quii fftoere 

* Imt, de codidllifl, § 3. S 3- potest." H. 99. 6. J i. 



CHAPTER XXIII. 

LAW OF WILLS (continued). 

The will of the testator must be certain and 
fixed. Therefore a will leaving to such persons as 
Titius shall select is invalid, '^ quod alieno arbitrio 
permissa est*." 

But a will made by one (testamentarius) at 
the suggestion and according to the dictation of 
the testator is valid; nor is the bequest invalid 
which leaves a choice or selection to a particular 
person. 

In the case of a blind person', besides the 
seven witnesses, a tabularius who wrote under 
their eyes the will of the testator, or if the tabu- 
larius could not be found, an eighth witness was 
requisite. 

Peculiar privileges were conceded to soldiers 
by the Koman Law in making a will. They were 
released from the necessity of observing any for- 
mality : " Militibus quoque modo velint et quo modo 
possunt testamentum facere concessum esse^'* was 

1 ''Nam satiB oonstanier veterea ' Cod. L. Tin. qui teat, faoere poa- 

deoreverunt teatamentonun jura per aunt, 
ae finna eaae oportere.*' * U. 19. i. 40. 
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the maxim of the Roman Law. To enter into the 
details of these peculiar provisions would be of no 
utility; they will be found under the head of the 
digest to which I have referred. 

The institution of an heir being the basis of 
the Roman Testament, it is important to consider 
who might be instituted heirs. 

Any one might be instituted an heir who had 
the "testamenti factio" with the testator. 

Slaves as well as freemen might be appointed 
heirs. The slaves of strangers as well as of the tes- 
tator — the slaves of the testator with those of stran- 
gers without emancipation. The ^^ Peregrinus" the 
^*filii perduellium,'* apostates, and heretics, were 
without the "testamenti faction" 

An heir could not be appointed "litis caus4'." 

1. The code forbad the parent or child of an 
incestuous intercourse to be the heirs of each 
other. 

2. It forbad the party to a second marriage to 
inherit more than the portion bequeathed by the 
testator to the children of the first. Natural chil- 
dren, where there were legitimate children, could 
inherit only a twelfth share of the property. 

By the old Roman Law an "incerta persona," 
such as a corporation, could not be appointed heir. 
Neither could a posthumous child. But the later 
law allowed the nomination of an "incerta persona," 

^ Ckxl. I. 7. L. ni. de apoetatis. Cod. de incerUs Duptiis, 5. 5. L. vi. 

Cod. 9. 8. 5. § I. ad Leg. Jul. Kov. 89. cap. nit. 

* *' Imperatorem litia caiuft lueredem Cod. de secundis nnptiis, 5. 9. L. vi. 

institai inTidiosum est." U. 18. 6. Cod. 5. 17. 2. de nat. lib. Nov. 89. 

91. Gams, a. 938 or 247, 
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who could be ascertained ^ Thus the poor of a parti* 
cular place* might be named as heirs. The posthu- 
mous child^ was by degrees acknowledged. 

The right of the testator to make a will^ and of 
the heir to take under it (i.e. ^'testamenti factio"), 
depended upon two periods — ^the one at the time 
when the will was made^ the other at his death. 
During the interval between the will and the devo- 
lution of the inheritance the absence of the right 
was of no significance. 

A bequest to a person incapable of receiving it 
was nuU^ and was distributed among the heirs. 

The strictness of the old law as to the nomination 
of the heir was gradually relaxed. 

Justinian allowed the appointment of the heir in 
the midst of a will^ and declared that if instead of the 
words ''Titius hseres esto," "Titium hasredem esse 
jubeo/' other words were employed from which the 
will of the testator could be inferred, it was sufficient. 
So the reference to a document in which the name of 
the heir was written ^as sufficient. 

If it did not clearly appear who the person 
intended by the testator was, the will was in- 
valid*. 

Any mark*, however, by which he could certainly 
be discovered was enough, and if the person was 



1 Irut, a. lo. § 95. de legatis. iustitutns at, institutio non Talet,** 

Cod. 6. 48. etc 

* Cod. de episcop. et deriob, i. 3. ' " Nemo dubitat recte ita liseredem 
34. 49. nuncupari poeae hio mihi hseres erto^ 

* n. 98. 9. 39. quum Bit coram qui oetenditur." 

* n. 38. 5. 6«. § I. n. 38. 5. 58. ib. 1, § 4. 
"Quoties non apparet quis h»ree 35< i< 73. 8. 
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ascertained, an error in the name or false description 
was of no importance ^ 

None but soldiers could leave a will disposing of 
a portion of their property. In an ordinary will the 
testator must distribute all that belonged to him. 
If a special exception was made it was disregarded. 
'So if one or more were declared heir or heirs of par- 
ticular portions of property, the limitation was disre- 
garded, as it would have clashed with the testator's 
purpose which was clear. 

An inheritance could not be given to take effect 
on or from a particular day : in such a case the limi- 
tation was disregarded, and the bequest considered 
absolute*. 

A testator might institute any number of heirs 
as well as a single heir^, but he could not institute 
more than one heir *' pro solido." 

The Roman inheritance was divided into twelve 
ounces*, all of which composed the integral "as," by 
which the whole was represented ; the ounce • therefore 
was the twelfth part, the sextans or two ounces the 



1 "Si quis Domen hsredis qaidem nequit.** IT. 49. 17. 19. § 2, 

non dixerit Bed indubitabili signo * "HsBreditas ex die vel ad diem 

eum deraonBtraverit.** a8. 5. 9. § 8. non recte datur, sed vitio temporis 

Even in abase : ** filius meuB iniquiBsi- tublato manet institutio.*' 

muB male de me merittu baereB esto." H. 38. 5. 34. 

lb. 48. § I. '4 Inst b. tit. 

• n. a8. 5. 74: "Si ita quia hseree II. De Reg. Juris. 141, § i. 
inBtitutus fuerit excepto fundo," "ex- • H. 6. 8. 

cepto oBufraotu." "Perinde erit jure 3 1. 1. 39, § a. 

dvili ac si sine eft re hseres inBtitutua 31. i. 21, § i. 

enet.'* "Paterfamilias distribnere bsredi- 

* " Servanda est enim teBtantis vo- tatem in tot partes potest quot volue- 
luntas, et cum certum sit eum hsere- rit, sed solemnis assis distributio in 
dem nominaase, pro non scripto babe- duodecim nnoias fit." U. 98. 5* i3y 
tur id quod cum institutione congruere § i. 
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sixth part; the quadrans or three ounces the fourth 
part; the triens or four ounces the thml part of the 
whole, the quincunx was five ounces, the semis six: 
ounces or half, the septunx was seven ounces, the bes 
(bis triens) eight, the dodrans, or the as from which 
the quadrans had been deducted, nine, the dextans 
ten, being the as from which the sextans had been 
deducted, the deunx eleven, being the as from which 
one ounce had been deducted. 

The testator might subdivide the inheritance into 
as many portions as he thought proper. 

Heirs named conjunctively were taken to make 
up a single heir. 

This conjunction might be, — 

1. Ee, as "Titius et Maevius ex parte dimidi4 
hseredes s\mto\" 

2. Ee et verbis, as "Titius hseres esto, ex 
parte dimidi^'. Teius ex parte dimidiA, ex qu& parte 
Teium institui ex e&dem Sempronius haeres esto." 

3. Verbis, as " Titius haeres esto. Gains et Msb- 
vius ex acquis partibus haeredes sunto." 

If a person is named as heir, and no particular 
portion of the inheritance is assigned to him', he 
takes that part of the whole "as" which is undistri- 
buted; if there are several in the same condition, the 
part undisposed of is distributed among them, " ea 
enim pars data intelligitur, quae vacat*." If the 

^ n. 50. 16. 149. PauloB aayf, "tri- quadnmtes ferant." 

plici modo coDJimctio intelligitur ; aut H. 38. 5. 66. 

enim re, aot Yerbis et re, aut verbis ' Inst. 14, § 6. 

tantum." * "Qui sine parte heres institutuii 

* n. 18. 5. 15. '' Conjanctim hoe est vacantem portionem yel alium 

Teium et Semprouium yideri isstitu- amem oocnpat." n. 37. n. 14. 
tos sic fiet ut TitiuB semissem hi duo 
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whole ** as" should have been exhausted^ leaving an 
heir or heirs unprovided for, the inheritance is turned 
into two asses (dupondius fifc)\ Otherwise it is if 
after the whole ''as" has been distributed the testa- 
tor adds an heir, by the phrase "ex reliqu4 parte 
haeres esto';" for as there is no reliquum the last- 
mentioned takes nothing. 

So if the double "as" was exhausted, the inherit- 
ance was broken into three. 

If part of the inheritance* was undisposed o^ it 
was distributed among the heirs in proportion to 
their shares. If part was wanting to make up the 
portion assigned, each heir submitted to a propor- 
tionate loss. If the testator appointed Teius his 
heir, ^'ex his partibus quas ascripsi^," and he had in 
fact not assigned him any share, Teius took nothing, 
but if he used the word "ascripsero," and did not 
assign any portion, Teius took an equal share with 
the other heirs*. 

If the testator wrote "Caius aut Titius mihi 
hseres estoV' Justinian decided that "aut" should 
have the-«ense of " et." 

The appointment of an heir may be absolute or 
conditional. An impossible condition is considered 
as if it did not exist, and therefore the appointment 
or bequest to which it is annexed is absolute; nor 
does it matter whether the condition is impossible 

> " Si asse expleto alium sine parte * H. a8. 5. 87. 

hsredem scripserit in atium Msem ve- ' lb. 81 . 

niet, aliter atque li ita scripBisset ex- n. «8. a. 13. 

pleio aflse ex reliqaA parte haereB esto, * ^' ^8. 5. a. 

qaoniam quum nihil reliquum eat ex ' *' Si Tolantas defuncii non refra- 

nnlU parte luerefl institatuf est." H. gatur." n>. 

a8. 5. 19. 3. • Cod. 6. 38. 4- 
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from physical or from moral causes, as contrary to 
the laws and morality. 

The condition of taking an oath was unlawful. 
But if the act which the testator enforced by an oath 
was lawful*, the heir might be compelled to do it. 

Conditions inconsistent with freedom of marriage 
were invalid'; but the condition prohibiting mar- 
riage with a particular person might be enforced. A 
condition that the person should be divorced', or 
should always fix his domicile in a particular city, 
was invalid*. 

Inconsistent conditions* were looked upon as un- 
written, e. g. "Si Titius hseres erit Teius haeres esto." 

"Captatory*" conditions were void, e. g. "I leave 
Titius heir for the same portion of my estate that 
he shall leave me of his ;" but a bequest, " I leave 
Titius my heir for the same portion of my estate 
that M»vius has left me of his," was valid^, as re- 
ferring to the past, not anticipating the future. 

Immoral conditions were considered by the Ro- 
man jurist as impossible®: "Nam quae facta Issdunt 
pietatem, existimationem, verecundiam nostram et ut 
generaliter dixerim contra bonos mores fiunt, nee 
facere nos posse credendum est." 

The paramount rule* of interpreting conditions 

^ IT. 35. I. 96. quorum judicium oonfertur ad secre- 

' n. 58. 7. turn alienn voluntatis." U. 98. 5. 70. 

" n. 7. 8. 8. I. » lb. 71. 

* n. 35. I. 71, § a. Bynkerahoek de Capiat. Inrtit. i. 

» n. 35. I. 16. 439. 

50. 17. 188. n. a8. 7. ao, § 2. 

^ " CaptatoriaB institutiones non eai n. 28. 5. 39. 

Senatufl improbavit quse mutuis affec- > n. 38. 7. 15. 

iionibus judida pit>vocaverunt> sed • H. 35, i. 19. 
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was to ascertain the will of the testator : " in condi- 
tionibus," says Ulpian' emphatically, " primam vicem 
voluntas defuncti obtinet eaque regit conditionem." 
If in the same will after an heir had been condi- 
tionally appointed, he was appointed absolutely, 
the latter sentence prevailed, ''plenior est enim 
quam prior*." 

Whensoever the heir took the inheritance, his 
succession dated in law from the death of the tes- 
tator'. 

If the heir was unable to fulfil the condition 
within a certain time, e.g. if it had been left to him 
on condition that he should be chosen consul, the 
praetor might distribute the estate among the cre- 
ditors*. 

The heir appointed* "in diem certum," or ''in- 
certum," might recognize the possession of the estate 
at once, and distribute it " secundum tabulas." 

In the case of wilful and affected delay, the 
praetor might fix a time within which the inheritance 
should be taken. 

One form of the conditional appointment of an 
heir was the substitutio, by which one person was 
put in the place of another. 

This was either (i) vulgaris, (2) pupillaris, or 
(3) quasi pupillaris. 

"Titius hseres esto, si Titius hseres non erit 
Sempronius esto," was a " vulgaris substitutio." 

Any one who had the right of making a will, 

1 The very last thing fonnerly con- ■ H. 59. «. 54. 

gidered in English jurisprudenoe. ^ n. q8. 5. 93, § i. 

■ n. q8. 5. 67. ' n. 18. 5. «3. 



350 ROMAN PRIVATE LAW. [CH. 

might substitute in this manner. And any one 
might be substituted who had the 'Hestamenti 
factio " with the testator. 

The same causes which would prevent the direct 
heir from taking, e.g. his death in the lifetime 
of the testator, or the non fulfilment of a condition, 
would prevent the substitute. 

The "pupillaris substitutio" appointed another 
heir in the event of the death of the original heir, 
the son being the descendant in potestate of the tes- 
tator, before he attained the age of fourteen, or of the 
daughter before she reached that of twelve years^ 

The " pupillaris substitutio" could only be made by 
the father or grandfather of children in their power, 
or who would have been in their power, had they not 
been posthumous. The grandfather could only ap- 
point a substitute for his grandchildren, for so long 
as they did not fall under the power of the £sither 
on his grandfather's death. 

The "pupillaris substitutio" might be made for 
disinherited children, if the ground of their disin- 
heritance was valid. 

No one could thus make a will for his children 
without making one for himself If, therefore, his 
own will was invalid, so was that made for the son. 

If the heir was extraneous, i. e. if he could choose 
whether he would accept the inheritance or not^ and 
refused to take it, the substitutio pupillaris fell to 
the ground; if he was "suus," whether he took the 

1 Inst, de Pupill. subit. § 8. event of the death of tach peraon be- 

Being the child, or in certain eaaes fore the age of fourteen if a male, or 
grandchild, of the testator ; and in the if a female twelve. 
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paternal estate or not, the pupillaris substitutio was 
established. 

The effect of the "substitutio pupillaris" was to 
confer upon the person substituted the property of 
the impubes, and of the testator, in the event of the 
death of the impubes. Nor could the substitute 
separate the inheritance of the impubes from that 
of the parent, but was obliged to accept or reject 
both. This disposition might exclude the legitimate 
successors, even the mother and brother of the " im- 
pubes," " quia pater ei hoc fecit '," 

The substitviio quasi pupillaris^ was introduced 
from motives of humanity, and not to strengthen 
the paternal authority; it was finally settled by Jus- 
tinian. It was the institution of an heir by the 
parent in the place of his insane children, if they died 
without recovering possession of their faculties. The 
heirs so appointed must be first the children of the 
"mente captus." If he had no children, his brothers 
or sisters. If there were none extranei, and he 
might be substituted for any child emancipated or 
not provided, the "legitima portio" was left to the 
original heir or heirs. 

The condition of succession was that the original 
heir should die insane. The substitutes succeeded 
to all the property of the " mente captus." 

1 n. de inoff. Test. 8, § 5. ' L. 9 Cod. de ixnpub. et al. Bubstit. 



CHAPTER XXIV. 

PROGRESS OF TESTAMENTARY LAW. 

The old Roman Law gave the testator an abso- 
lute power to dispose of his property by will, "uti 
legdssit super pecunid tutel&ve ejus rei ita jus esto," 
are the words of the Twelve Tables. 

In the process of time, however, this power was 
circumscribed. The children of a citizen were called 
^'necessarii hseredes," and they were considered as 
having a right to the succession. Still the father 
might deprive them of that right either by disin- 
heriting in express words, or by passing them over 
without mention in his will*. 

Gradually the rule was established that a child 
" necessarius haeres " must be disinherited by express 
words. A will in which the unemancipated son was 
not named either as heir, or as excluded from the 
inheritance, was invalid. 

The same rule was at last apphed to an unborn 
child, if on his birth he would be a "necessarius 
hseres." If the unemancipated son was named, but 
the other sui hseredes were not mentioned, the will 

1 Cic. I. 38. De Orat 
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was valid, but the unnamed "necessarii haeredes" were 
entitled to a share of the estate with the written 
heirs: to half, if the heirs were "extranei"; to a single 
portion for each unmentioned heir, if they were ne- 
cessarii. 

The civil law* required no notice of emancipated 
children, but if they were passed over in silence, the 
prsetor gave those of both sexes ^'contra tabulas 
bonorum possessionem." This was given to the chil- 
dren of emancipated children. 

At length the power was given to a child who 
had been by name disinherited to appeal to the 
centurions to set aside the will as inofficious, as if 
the testator when he made it was insane. Actual 
insanity was not asserted, but the groundless exclu- 
sion of a child placed the will on the same footing 
as if it had emanated from a person of unsound 
mind. The right of making this complaint extended 
to parents, children and brothers*. 

As the ground of the complaint was that no- 
thing had been left to the persons aggrieved, the 
cause was removed if a certain portion, which came 
to be called " portio legibus," " debita," or " legitima," 
and was (from analogy to the Falcidian law, enacted 
for the protection of the heir against excessive lega- 
cies) finally fixed at one-fourth of , the shares to which 
the persons would have been entitled if the deceased 
had died intestate was bequeathed to them. This 
continued to be the law till the days of Justinian. 

Justinian' abolished all diflTerence between the 

1 n. 37- 4- C^WB, 1, § 135. • Cod. 6. «8. 4. 

" Pliny, Ep. i. 

23 
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necessity of mentioning sons and daughters, in so 
far as the necessity of mentioning them in the will 
was concerned. 

Secondly, he abolished the "querela inofficiosi 
testamenti/' if any part of the inheritance had been 
left to those who had a right to the "legitima 
portio." He enacted' that the deficiency should be 
made good. 

By the eighteenth Novell the proportion of the 
portio legitima was increased. 

Still greater changes were made by the third and 
fourth chapters of the 115th Novell*. 

The "necessarii haeredes," or persons whom it 
was necessary to appoint heirs, unless there was a 
reason valid in law for their exclusion, were, accord- 
ing to the law as finally framed, the relations in 
the ascending or descending line. 

The exclusion of the " hseres necessarius *' was by 
express words, or by omission. 

That by express words was the formal declara- 
tion of the testator in his will that he did not wish 
the person named to be his heir. 

It could be done only where the hseres was ne- 
cessarius, and where the exclusion was complete, by 
suitable words, in the will, not the codicil. 



^ Just. 3. II, § 3. uerint testamento." c. 4. Sancimua 

' Novell 115. c. 3. ''non licere liberia parentes suos prsB- 

" Non lioere parentibtis, patri, vel terire/* &c. Before this last law the 

matri, vel aviae proavo aut proaviae necessarii hsredes were ''jure civili 

suum filium aut filiam vel csBteros sui heeredes." 11. de injusto rupto, 

liberos praBterire aut exhaeredes facere irrito, testamento, 17. 

inBUOte8tainento...niai'forean proba- "Jure prsetoris omnes emancipa- 

bantur ingrati et ipsas nominatim in- ti." Iriit. de lib. exhsr. 3. § 7. eodem. 
gratitudinis causas parentes suo inser- 
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The "hsDres" was "prseteritusV* who was neither 
named as heir, nor disinherited by appropriate words, 
e.g. if he was disinherited conditionally'. 

The testator nxight disinherit the ''necessarius 
hseres" from motives of hostility or kindness, "odio," 
or "bonS, mente:" ^'multi* non notae causA exhsBre- 
dant filios nee ut eis obsint sed ut eis consulant/' To 
establish the will in either case it was requisite that 
the exclusion proceeded *^ex just4 caus4/' 

The ^'justse causse exhseredationis qusB ex odio 
fit" were fourteen, so far as descendants were con- 
cerned* : — 

1. If they had raised their hands against the 
parent. 

2. If they had inflicted on them a grave and 
scandalous injury. 

3. If they had by poison or otherwise endea- 
voured to take away their lives. 

4. If they had accused them before a court of 
justice, and thereby exposed them to suffering. 

5. If it could be proved that they had endea- 
voured to prevent them from making a will. 

6. If they had allowed a parent to remain in 
captivity without making an effort for his or her 
release. 

7. If they had neglected a parent during the 
time of his or her insanity. 



^ Inst, de hiered. qiue ab intest. JI. de haered. instit. 44. 

defer. de Lege Falcid. 41, § 8. 

' ?8. 5. 64 enib fin. ''Liberi teBiamento patris praster- 

' n. de lib. et posth. 18. iti sunt qui neque haeredes institaun- 

^ Pauli recept. Sentent. Novell. tur neque utoportetexhsredati sunt." 

X 15, § 3. § 4. 5. 16. § 1. Inst, de haered. qus ab intest. defer. 

23—2 
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8. If not being the children of persons engaged 
in such pursuits, they had, against the will of their 
parents, become actors or gladiators, and persevered 
in such an occupation. 

9. If they had become heretics. 

10. If the son had accused the father or mother 
of a capital crime (murder excepted). 

11. If the son consorted with malefactors or was 
a malefactor. 

12. If he had unlawM intercourse with his step- 
mother or the concubine of his father. 

13. If the son did not become surety for his 
fisither when he was imprisoned. 

14. If the daughter, when the father was willing 
to marry her with a dowry, became a prostitute for 
money. But the daughter of 25 years, if her parents 
delayed to marry her, could not be disinherited for 
mere want of chastity, nor for marrying any freeman 
without the consent of her parents. 

These were the " justae causae" for the parent to 
disinherit the child. 

Those for the child towards the parent were eight. 

1. If the parent had given up the child to suffer 
capital punishment. 

2. If it could be proved that they had endea- 
voured to destroy the child's life by poison or in any 
other manner. 

3. If the father had been guilty of illicit inter- 
course with his daughter-in-law or the concubine of 
the son^ 



^ CuJAciuB, 4. 96. <* Si liliuB buub tamentum est ipso jure Dullum ; quod 
testamento patiis pneteritus est, tea- si fiUus emandpatiu testamento patris 



XXIV.] LAW OF WILLS. 357 

4. If the parent had endeavoured to prevent the 
child &om making a will. 

5. If they had neglected the child when insane. 

6. If they had not redeemed them from captivity. 

7. If they became heretics. 

8. If either parent had administered poison to 
the other. 

The exclusion of a brother or sister was valid 
unless some 'Hurpis persona" was instituted heir. 

The causes of disinheritance "bond mente" were', 
when there was reason to fear if the "necessarius 
haeres" was disinherited that it would turn to his 
injury; e. g. if the son being still impubes was 
passed over, and an heir appointed " per fidei com- 
missum" who was requested to consign the inherit- 
ance to him at a proper age; or if the testator be- 
queathed to his son who was mad or prodigal the 
means of support, and appointed the grandchildren 
his heirs. 

With regard to the form' of disinheriting a "ne- 
cessarius haeres,'' it was necessary, 

I St. That the cause of exclusion should be in- 
serted in the will. 

2ndly. That the cause should be real and capable 
of proof. 



pneteritus eat, valet quidem testomen- Cod. de inoff. Test. 2$, 

turn Bed rescinditur beneficio Prsetoris, ' '*Si ita eum exbaBredaveris, quia* 

datA boDorum possessione contra tabu- quia mibierit bseres filius exbaeres esto, 

las, qasB tamen intra annum petendum ut JulianuB acribit»hujuBmo.li exbaere- 

est." datio vitiosa est." n. de lib. et post. 

^ "Si quia non malft niente parentis 3. § 1, Cujaciua, Obt. 17. 38* 

exhaeredatus sit sed alift ex causA, "Kominatim exbieredatus filius et 

exhxredatio ei non nocet." U, de bon. ita videtur — filius meus exbaeres esto, 

libcrt. ri, §2. 27. 10. 16, § a. si nee nomen ijus expressum sit, si 
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3rdly. That another heir should be appointed. 
In the case of descendants it was requisite, ist. 
That they should be excluded by name, or by a cer- 
tain designation of the person. 2dly. That the dis- 
inheritance should be absolute, not conditional. 
Sdly. That it should extend to the whole inheritance. 
4thly. That it should be in the proper placed and 
that the person excluded should be "a toto gradu 
submotus*." 

As to the institution of an heir, it was requisite, 
first, that the heir should either by express nomina- 
tion or in any other way be certainly designated. 

If the designation was certain', a mistake in the 
name, or a false description, or abusive words accom- 
panying the nomination, did not impair it. 

But an error as to the person overthrew the will*. 

An heir might be appointed by reference to ano- 
ther document in which he was described*. 

The appointment of an heir might be absolute or 
conditional^ He could not be appointed heir from a 

modo aniens sit ', nam A plures snnt, ineptisdmos male de me meiitus, hseres 

sibi benignft interpretatione potius a esto." IT. eod. 48, §1. Averanius, 

pleriaque respondetur nullum exbaere- Interpret, 5. 13. 

datum esse." ^ " Quotiee volens aliam hnredem 

^ n. de lib. et post. 3. § i. lb. 13. scribere alium scripserit^ in corpore 

§ 3. de bon. poss. 0. t. 18. bominis errans, placet neque eum hse- 

' n. de lib. et post. 3. § 4. redem esse qui scriptus est quoniam 

eod. 3. § 3. § 4. § 5. Toluntate deficitur, neque eum quern 

> God. de test. 15 ; eod. 29. voluit quoniam scriptus non est." H. 

n. de hsr. instil. 9, § 8, ''si quia eod. 9. 

nomen quidem baBredis non dixerit ' H. eod. 36. 77. 

Bed indubitabili signo eum denuntiave- ' ffut. 2. 14. 9: "diem adjectum 

lit quod pene nihil a nomine distat va- haberi quo supeiracuo placet et per- 

let institutio." II. eod. 48. § 3. inde esse ac si jure hsies instttutus 

"Dam de eo qui demonstratus est esset." H. 28. 7. 

constet, institutio valet.*' lb. jus. 

" lUa institutio valet, filius meus 
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certain day or at a particular time : in such a case 
the appointment was taken absolutely: "Incertus 
dies in testamento conditionem facit'.'' 

BONORUM POSSESSIO*. 

An accurate knowledge of this doctrine is essen- 
tial for any one who wishes to Understand the Roman 
law of succession^ Ulpian says, ''Bonorum posses- 
sionem ita definiemus, jus persequendi retinendive pa- 
trimonii sive rei, qu83 cuj usque cum moritur fuit." 
This was a Praetorian remedy introduced in some 
cases to mitigate and in others to strengthen the an- 
cient positive law, by adapting it to the temper and 
exigencies of a more refined period. 

The persons whom the Prastor invited to the in- 
heritance were not heirs, for the Praetor could not 
make an heir; but those who were by him appointed 
in the place of heirs, and thence called "honorarii 
successores." •* Praetor bonorum possessorem haeredis 
loco in omni caus& habet*." 

As he who took the succession by the civil law 
was called "haeres," he who took it by the Prae- 
torian law was called "bonorum possessor." He 
was neither haeres nor dominus, but a substitute for 
both. The Pandect says, he is " vice haeredis," and 



^ n. de oondit. et dem. 74. eod. i. Erbrechto ist die suocessio per univer- 

§ I. 30. sitatem die bei jeder Erbfolge ange- 

* n. 43. I. Pothier, Analyte. nommen werden muss, und neben wel- 

Avemuus, Vol. I. p. 148. cher alle andere Bechts verhaitniBse, 

It reaembles "posaesBio bonorum" als blowe nebens acten erscheinen." 

nothing but name; it is an incorpo- Savigny, Sytteniy &c. 8. 996. 

real right <ju»). * H. 50. 17. T17. H. 1. 37. 4. 3. 

» Wamkonig, § 3. ti%, Oratio in Verrem, 3. Cujacius, Vol. 

"Die Grundhige des Romischen viii. p. i. 
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like him shares in all the advantages and disadvan- 
tages of the inheritance. His possession was rather 
legal than physical, and if there were no corporeal 
object of inheritance, was said to be " agnita^" The 
"bonorum possessio" could be given to no one 
against his will, and it devolves only upon him to 
whom the Praetor has assigned it. It was twofold, 
edictalis and decretalis. 

The edictalis' was an ordinary proceeding confer- 
red " de piano," without investigation by the Praetor. 
The decretalis was an extraordinary proceeding, after 
the cause had been heard, by a formal decree. It 
was twofold, one given '' Ventris," the other called 
" Carboniana :" "Ventris," when after the death of 
her husband the woman declared herself pregnant; 
" Carboniana," from the Carbonian edict, when a 
controversy was raised as to the " status" of an im- 
pubes. The inquiry was delayed till he had reached 
the age of puberty, and in the mean time the " bono- 
rum possessio" was granted, as if no such dispute 
existed. The edictalis was granted by the Praetor in 
analogy with the rule of the civil law in conferring 
inheritances; for the "bonorum possessio" was of two 
sorts and might either be granted where a will had 
been made " ex testamento," or in the case of intes- 
tacy, "ab intestate"." In the case where a will had 



& "Agnitio bonormn posseBflionu ' Cojacios, Vol. YIIL p. 7: ^'qnod 

multum differt ab aditione lueredita- manat ab ipsA lege.** 

lis.** "Inter cetera illad eat multo * ''Bonorum possessionis benefici- 

maximum discrimen quod bonorum urn multiplex est, nam qusedam bono^ 

poeseesio agnoed potest per tutorem rum possessiones oompetunt contra 

nomine ptipilli." Averanius, YoL l. voluntatem, quaedam secundum Tolan- 

148. tatem dcfunctorumi nee non ab intes- 
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been made, it might be either "contra tabulas," 
rescinding the will of the testator, or "secundum 
tabulas," establishing it. In the case of intestacy, 
different people were called to the inheritance, accord- 
ing to the degree of their relation to the deceased. 

In order to prevent the evils that might ensue 
from leaving the succession vacant, the Prsetor ', by the 
successorian edict, fixed a period within which those 
whom he called to the inheritance were to determine 
whether they would accept it. " Idcirco propositum 
est ne bona haereditaria vacua sine domino diutius 
facerent et creditoribus longior mora fieret. E re 
igitur Prsotor putavit praestituere tempus his quibus 
bonorum possessionem detulit," etc. Gaius' puts the 
whole matter under our eyes ; and as the passage 
illustrates the admirable wisdom, and the vigilance 
with which the law guarded against technical error 
and misuse, I shall translate it. " We have also," he 
says, " in certain formulae, fictions of another kind, as 
when he who succeeds ' ex edicto,' to the * bonorum 
possessio,' pleads as fictitious heir; for as he succeeds 
to the place of the deceased by the praetorian and 
not the strict law, he has not the direct actions, and 
neither can say that what belonged to the deceased 
is his own, 'suum esse,' nor that was due to the de- 
ceased 'dare sibi oportere,' in his 'intentio,' i.e. the 
changing part of the formula. Therefore he sup- 



tato habentes jns legitimum, vel non propter eequitatem tamen rescindit eo- 

habentibus propter capitis diminulio- rum capitis diminutionejn pnetor.'" 

nam ; quamvis enim jure civlli defici- H. 37. 46. § i. 

ant liberi qui propter capitis diminu- ^ II. 38. 14. 

tionem desieraut sui haeredes esse, ' 4. 34. Instit, 
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poses himself the heir^ and the formula is so con- 
ceived. If he, the plaintiff, were the heir of the de- 
ceased, and in that case could claim the field in dis- 
pute as his * ex jure quiritium,' or in case of a debt, 
if in that case M. N. ought to pay him ten thousand 
sesterces." 

A question sometimes arose whether the heir 
or the "bonorum possessor" was to be preferred; this 
depended on the class to which each belonged in 
the successorian edict ; when the heir, if he was in 
the inferior dass, might be compelled to restore the 
property^ of the deceased to the bonorum possessor, 
or if he sued for them, be repelled by the "exceptio 
doli." 

"Bonorum possessio" is defined " jus persequendi 
retinendive patrimonii quod cujusque cum moreretur 
fuit." It is called "jus* " to distinguish it from the 
actual " possessio bonorum," a merely physical fact ; 
"persequendi," that is, of obtaining it if possessed 
by another ; " retinendi," that is, by exceptiones^ if 
demanded by another. 

It was introduced to aid those whom the civil 
law had overlooked, that is, the " liberi emancipati," 
because they were not "sui haeredes." They were 
relieved by the provision " unde liberi." 

The cognati who were passed over by the civil 
law, were relieved by the " unde cognati." 

The "bonorum possessio contra tabulas'" was 

1 n. 37. 4. 13. 15. que lueredes instituere neque exhiere- 

' Cod. de acquirendft poeseeaione. dare neoease est, quia non sunt sui he> 

' n. 37. 2. 4. § 3. /n<t. de exbsc- redes ; sed Pnetor omnes tani feminini 

red. lib. sezus quam masctilini si lioeredes non 

^'Emancipatos liberofl jurecivili nc- instituantur exhieredari jubet. Viri 
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given (i) to " emancipated children/' not mentioned 
in the father's will ; if they had been by name disin- 
herited, their remedy was the "querela inofficiosi 
testamenti." (2) To the "sui haeredes/' who had been 
passed over ; for though they had a remedy by the 
civil law, the '^bonorum possessio" might enable 
them to prevent the written heir from obtaining 
" bonorum possessionem secundum tabulas." 

This was given to emancipated children if passed 
over or disinherited by the will of the father, or to a 
more remote relation in the ascending line, as also to 
the Patronus and his children, if passed over in the 
will of the freedman^ The persons claiming were 
called to the succession in the same order as they 
were called by the civil law. The whole right of 
the written heir was transferred to him who was so 
called. Therefore the person formally disinherited 
could only assert his right by the '' querela inoffi- 
ciosi testamenti." Under the bonorum possessio the 
" substitutio pupillaris," and the legacies of the sub- 
stitutio were upheld', and the fidei commissa, "hoc 
est liberis'* et parentibus* uxori nuruique dotis no- 
mine legatum," and so were the "mortis causd 
donationes/' 

The "sui" and "necessarii haeredes*,'' i.e. heirs 

Us BexuB nominatim — ^feminini yero in- patm tabulaa bonorum possessio pe- 
ter caeterofl, quia si neque hsredes in- tita sit, substitutio tamen pupillaris 
stituti fuerint neque ita ut dizimua yalet, et legata omnibus pnestanda 
exhsredati permittit eis Pnetor con- sunt quxe a substitutione data sunt." 
tra tabulas bonorum possessionem." ' II< 35- 5- § pr. 
§ 4. eod. § 12. eod. < II. 35. 5. § 3. 

1 11.37. ^•4-§ I. • n. 38. 16. I. §4. 

' n. 28. 34. § 2: "Etiainsi contra Ifut. 3. 1 — 6. 
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without their choice or knowledge, were children in 
the first degree natural or adopted. 

Grandchildren of the son who had ceased to be 
in their father's power. 

Posthumous children who would have been " in 
potestate " of the testator had they been bom during 
his life. And the wife " in manu instar filisB." 

The " capitis diminutio " in any degree took away 
the "jus sui hseredis ;" but it might be recovered by 
postliminium, the " restitutio in integrum," and adop- 
tion. 

The grandson of a father* disinherited was a 
'' necessarius hseres." 

The Praetor* gave the children the '' beneficium 
abstinendi," the right, that is, of renouncing the 
paternal inheritance. The effect of such a deter- 
mination on the part of the heir was that the inherit- 
ance was dealt with as if the "suus" was not his 
father's heir. 

The "bonorum possessio secundum tabulas" was 
given sometimes to the written heir in a will pro- 
perly attested, but by the civil law defective. 

I. Sometimes where the will had been cancelled 
by the birth of a posthumous child, and the child 
had died in the testator's life-time, but the testator 
made no other will, the will was invalid, but the 



^ "InterdmnfiliifamiliAsetrineadi- H. 19. 2, 6. 5. 

tione acquirunt hcereditatem bis in ' Galas, 1. 158— 160. 

quorum sunt potestate, ut puta si Instit, z. 19. i — 3. 

uepos ex filio exhsredato sit hseres in- n. 28. 8. 7. pr. a8. de jure delibe- 

stitutus, patrem enimslDe aditione fa- randi, 11. 1. 12. 
cict hseredem et quidem necessarium."' 
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Prsetor distributed the inheritance according to its 
provisions, "secundum tabulas." 

2. To heirs properly named in the will in order 
to obtain possession more easily by the Praetorian 
authority, without any corporeal act. 

The right to take the inheritance was limited 
by the capacity of the person claiming it. 

The Eoman Law established several grounds of 
disqualification, which it would be superfluous now 
to specify. But it required that the heir at the 
time of the testator's or intestate's death, be either 
in the world or on his way to it — ''natus" or 
" nasciturus," born or conceived. 

Artificial persons, churches, corporations, eleemo- 
synary institutions, might succeed by special privi- 
lege. 

RIGHT OF SUCCESSION. 

The old law, as I have stated, called the Agnati 
only to the succession. 

After this had been mitigated and expanded by 
a series of laws, or the intervention of the Praetor, 
all the established* rules were superseded by the 



^ According to the old law the aliiscpie rebus que Imperator Caesar 

^'sui haaredes/' those whom the death divi Antonini filius Marcus Aurelius 

of the owner made "sui juru," came Antonius, et Lucius Anrelius Commo- 

first ; then the nearest agnati extend- das filius August! Maximique prin- 

ing among women to sisters only ; then cipes oratione sua complex! sunt, 

in early times the Gentiles. Pauli, " De ea re quid fieri placeat, de e& 

sent. 4. 8. Gains, 3. i — 17. Ulp. tit. re ita censuerunt. 

26, Inttit. 3. I. 16. n. 38. 16. 3. I. "Utsineinmanumconventionema- 

"Quod Scipio Orfilus et Vetius trie intestates hisreditas ad Hberos per- 

Rufus consoles yerba fecerunt de fiU- tineat, tametsi in aliena potestate sint. 

omm suoceosionibus in maternis bonis, '* Ut filia simul com filiis succedat 
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1 1 8th Novell., which substituted a simple rule of 
succession, based on relationship only, setting aside 
altogether the privileges of the agnatus, and plac- 
ing emancipated and unemancipated children on the 
same footing. The right so given extended without 

distinction of sex to all degrees of relationship. 

# 

NATURAL CHILDREN*. 

As far as the mother and the relations on her 
side were concerned, the illegitimate child was on 
the same footing as the legitimat-e. 



matri et liberi vulgo qiueaiti cum legi- 
timis. 

"Utque illi omnea onmibus oonsan- 
guineis et agnatis ipsius matria pnefe- 
rantur. 

" Si nemo filiorum eorumve quibus 
slmul legitima hsereditas defertur yolet 
ad Be earn hsereditatem pertinere jus 
antiquum erit. 

*'QuiB judicata transacta finitave 
sunt rata maneant. 

'TuiBse etiam aliquid cautum de 
servifl manumiflHifl patet ex paulo Be- 
cept. sent. lib. 4. tit. ult. Nempe. 

'' XJt si testator non proprio nomine, 
Bed oertft aliquA demonstratione, ser- 
vum designasset, nihilominuB liber ex- 
isteret." Meermann, Thesaurut, Rau- 
chini Tractatui de tucc, ab irUeatato, 
Vol. in. p. 700. 

''Quod Tertullus et Licinius saoer- 

dOB COBS. 

''11. Constantini lex de agnatis cum 
matre concurrentibus. 

''i3, 13. Senatus consulti Tertull. 
capita Jure Gallorum sublata. 

"14. De ascendentibus quatuor re- 
gular 

''In Benatu verba fecerunt de his 



quffi Imperator Cffisar Adrian! filins, 
T. Aurelius, Antoninus Pius, Augus- 
tus Maximusque prinoeps oratione sua 
complexus est de iis rebus quid fieri 
placeat, de iis ita censuerunt. 
Cap. L 

"Ut mater ingenua trium Hbero- 
rum jus habens, libertina quatuor, ad 
bona filiorum filiarumve admittatnr in- 
testate mortnorum, licet in potestate 
parentis est. 

Cap. II. 

"Ut pneferantur matri liberi de- 
functi, qui sui sunt, quive suorum loco 
sunt, siye primi gradus, sive ulterioris. 
Cap. III. 

"XJt etiam pater defunct! ei an- 
teponatur non tamen avus, aut pro- 
avus. 

Cap. IV. 

"Ut frater consaaguineus defunct! 
matrem excludat» Boror autem con- 
sanguinea pariter cum matre admit* 
tatur.'* 

^ " Proconsul natural! squitate mo- 
tus omnibus cognatiB promittit bono- 
rum possessionem, itaque etiam vulgo 
qusBsiti liberi matris et mater talium 
liberorum item ipei fratres inter Be ex 
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With regard to the father they had not the full 
rights of cognati. 

Legitimatized children were put afterwards on 
a level with those born in wedlock*. 

The order in which relations according to Jus- 
tinian's law were called to the succession is the 
following. Each preceding class excludes that which 
follows. 

1. Children and children's children, descendants 
of every degree. 

2. Ascendants. Parents, brothers and sisters 
of the whole blood. Those of the nearest degree 
precede the others. Fathers and mothers precede 
all others in the ascending line. Illegitimate children 
though of the same parents' rank with the half- 
blood. 

Children of brothers and sisters take the place 
of their parents'. 

3. Brothers and sisters of the half blood, and 
their children, according to the same rule as that 
which governs the succession of children of brothers 
and sisters of the whole blood. 

All other collateral relations without distinction 



hftc parte bonorum possessionem pe- puisnb..." See also on a rational sys- 

tera possunt quia sunt invicem inter tern, IT. 38. 8. 4. § 3. H. 38. 8. a. 

80 cognati." n. 38. 8. 2. Our legisla- § 4. and 10. 

tor, not "naturali aaquitate motus," 3 Cod. 5. 27. 10. 

said that the bastard being "nullius Novell. 89. § 8. 

filius," should inherit neither from ^ Si filii sint legitimi, n. 4< 17. 2. S. 

father nor mother (Cruise, 3. 319), and 14. 15. 

could have no heirs but his own chil- ' The 3 cap. of the 118 Novell was 

dren, and then, with a wisdom and altered by the ist cap. 127 Novell in 

in a dialect all his own, dilates upon this respect. 

the case of ''bastard eigah et mulier 
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as to the whole or the half bloody the nearer class 
excluding the more remote'. 

Thus was established first the "successio ordi- 
num," so that one class was called after another to 
the succession, and then the succession graduum, by 
which the descendants of those belonging to the 
class succeeding stood in the place of their ancestors. 

This was a change in the old system, for Gaius 
tells us, ''In legitimis haereditatibus successio non 
est'." 

The division of the property among those entitled 
in their own right was " per capita/' among those 
representing another, ''per stirpes." 

The law, contrary to the genius of the feudal 
system, did not look to the origin of the property 
unless in one case, that of a second marriage, when 
the "dos," or "donatio propter nuptias," was kept 
untouched for the children of the first*. 

If there were no relations* entitled to succeed, 
the survivor of two married people might succeed, 
by applying for the "bonorum possessio undo vir 
et uxor." 

If the deceased* left no legitimate children, and 
no wife, Justinian gave his natural children, if ac- 
knowledged by the father, a sixth part of their 
father s inheritance ; one share of which went to 



* ii8. 3. § I. 


Nov. 2. I. 2. 4. 


• GaiuR, 3. 12. 


Cod 5. 9. 6. I. 


Paulufl, 4. 8. 23. 


* The law (a. d. 537) Nov. 53, c. 6, 


Ulpian, 26. 5. 


was altered by the law it;, cap. 5. 


n. 38. 15. 


(A.D. 541.) 


38.9. 


» Nov. 18. c. 89. 


Cod. 6. 16. 


c. 13. 


• Nov. 22, «a— 26. 


The English judges disinherited a 
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their mother, and the father had a right to a cor- 
responding share in the inheritance of his children \ 



FALCIDIAN LAW. 

The Falcidian Law* is a plebiscitum passed by 
PubKus Falcidius, tribune of the people, a.u.c. 714, 
providing that a fourth part of the goods of the 
testator free from all burdens should be given to 
the heir, or if there were more heirs than one, to 
each of them. 

The period for estimating the value of the estate 
was the death of the testator. If after that time 
and before the inheritance had been entered upon, 
the estate was increased or diminished, this in no 
way affected the right of the heir to whom '' omne 



posthumous child ; "on an appeal to 
the House of Lords this judgment was 
reversed, agunst the opinion of all the 
judges, who were much dissatisfied." 
Cruise, Vol. ii. p. ^ 5 1 . In consequence, 
the 10 & 1 1 W. III. c. 16, was passed, 
like many others, to restore the trace 
of reason and humanity which had 
been effaced. See the provisions in the 
Will act, I Vict. c. 26. § ^9, espe- 
cially ; 7 W. IV. c. 9 ; and see page 
374 infra. 

^ n.38. 16.6. ''Lex 13 Tabolarum 
eum vocat ad hsereditatem qui mori- 
ente eo de cujus bonis quasritur in re- 
rum naturft fuerit." 7. eod. "vel vivo 
eo oonceptus est quia oonoeptus quo- 
dammodo in rerum natura esse existi- 
matur." Inst 3. i. 8. H. 38. 81. § 8. 
n. iS, 3. 6. " Verum est omnem post- 
nmum qxd moriente teetatore in utero 
fuerit si natus sit bonorum possessio- 
nem petere posse.** H. 37. 1 1. 3. Inst, 

39- 
Cod. 6. 24, 13. 



Cod. de episcop. i. 3. 49. 

Cod. de 8S. eccles. i. 2. 

Cud. de hsred. Inttit. 8: ''Colle- 
gium nisi special! privllegio submis- 
sum sit hsereditatem capere non posse, 
dubium non est." 

' Inst, de lege FalddiA, 3. 33. 

n. 35. 2. 

Cod. 6. 50. 

Gains, 3. 334 — 337. 

Pauli sententiaE', 3. 8. 

Paulus, lib. sing, ad Legem Fald- 
diam, " Lex Falcidia lata est quie pri- 
me capite liberam legandi facultatem 
dedit usque ad dodrautem,'* abrogat- 
ing the L. Furia and the L. Voconia 
which limited the amount of legacies: 
"Quicunque dvis Bomanus poet banc 
legem rogatam testamentum faciet is 
quantum cuique civi Romano pecuni- 
am jure publico, dare legare volet. 
Jus potestasque esto dum ita detur 
legatum ne minus quam partem quar- 
tam hcreditatis eo testamento hsre- 
des capiant." 

24 
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commodum, vel incommodum/' of the inheritanoe 
appertained. 

The Lex Falcidia applied only to legacies; bat the 
principle was extended to '^ fidei commissa," whether 
created by will, or "ab intestato." 

To "donationes mortis causa/' by a law of Severus. 

And ^'donationes inter virum et uxorem/' con- 
firmed by death. 

Before the Lex Falcidia was applied, deduction 
was made of the debts due from the testator and of 
the funeral expenses. 

Of the value of slaves emancipated by the wilL 

The Lex Falcidia did not apply to the will of a 
soldier: 

Nor, by a law of Justinian, thoroughly charac* 
teristic of the gross superstition of that prince, and 
of the avarice of the clergy, to legacies for pious 
purposes : 

Nor if the heir paid the legatees in ignorance 
of the law ; otherwise, if it was in ignorance of fact : 

Nor if the heir entered upon the inheritance 
without making an inventory : 

Nor if the testator expressly forbad the applica- 
tion of it. 

The heir could enforce his right under this law 
by " rei vindicatio." 

" Indebiti condictio.'* 

" Li factum actio." 

" De dolo actio." 

" Interdictum quod legatorum.** 

He might require security to be given him for 
the repayment of a legacy in cases of doubt. 
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FIDEI COMMISSUM\ 

'^ Fidel commissum" was that which had been so 
left by will to any one as to oblige him to give it 
to another person. 

It was universal when the entire inheritance*, or 
an aliquot part of it, was to be so delivered; singular, 
when any thing else was the object of such a bequest. 

Any one who could make a will might bequeath 
a " fidei commissum " even to a person with whom, 
with regard to the thing bequeathed, he had not the 
" testamenti factio ^." 

The " fidei commissum " of a slave, or a " filius 
familias,*' was valid if at the time of their deaths 
they were emancipated. 

The task of fulfilling a "fidei commissum*'' might 
be imposed on any one who derived any benefit from 
the inheritance, by the will of the testator, as well 
on those who were the object of a "mortis causd 
donatio*,'* as on those to whom any thing was given 
in fulfilment of a condition^. So if imposed on the 
"hseres haeredis" it was valid ^. 

^ ''Aiigostixs reram potitus coxuu- tionem deberi.** 114 eod. § 5. n. 39. 

libus qnotannis del^^vit jnrisdictio- 11. 16. VinniuB differs, 

nem, ut de fidei commiflsis auctorita- * " Damnari haBres potest ut alieui 

tern interponerent." Inst de fidei c. donum extruat aat »re alieDO cum li- 

fasered. § i. ib. 10. beret.** Paulisent. reoept. 3. 6. § 10. 

XnpiaD, Fragment, tit. 45. $1. ' n. 31, i. i. 

"£z 19 tabulis tantummodo rata * *'Cui statu liber pecuniam dare 

fuerunt supremsa voluntates directis jussus est is rogari potest ut eandem 

atque imperativis verbis oonceptaa Juris pecuniam alieui restituat.'* n. 30. 96. 

igitur vinculo non astricta fidei com- § 4. 

missa, quippe preoario modo relicta.** ^ n. 32. 5. g i. ib. 6. 

' Voet. 36. a. "Si quia non ab herede vel legata- 

> n. 30. 40. ''Sed si ree oujus com- no sed ab hnredis vel legatarii hnrede 

mercium legatarius non habet, per fidei fidei commissum reliquerit, hoc valers 

commissum relinquatur, puto sMtima- benignum est.** 

24—2 
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But it could not be imposed on one who derived 
no benefit from the will, or who derived a benefit 
accidentally, not from the settled purpose* (certo 
judicio) of the testator. The person liable to such 
an obligation might be requested to give one thing 
in exchange for another, but not more than he had 
himself received* ; and if he accepted the testator's 
legacy he might be asked in exchange to give up 
something of his own', even though the legacy was 
of inferior value. 

If no particular person was designated in the 
will as he on whom the burden of the " fidei com- 
missum" should devolve, all the heirs were liable 
each in proportion to his share of the inheritance. 

If the heirs were enumerated, the burden was 
divided equally among them, without reference to- 
their respective shares. It might be left in any 
part of the will or codicil*, or vivdvoce in the pre 
sence of at least five witnesses. 

"Fidei commissa" are divided by the interpreters 
into absolute and conditional. 

A "fidei commissum'" might be established by a 
transaction "inter vivos," as is proved by the re- 

^ "Qui fortuito non judicio toatft- oepto, m velit computare, non enim 

tons oonsequitur hsreditatem vel le- nquitas hoc probare patitur." lb. 
gatum, non debet onerari, neo recipi- * Ingtitut, 9. 33. lo. L ult. Cod. de 

endum est, ut cui nihil dederis earn fidei commissis. Voet. 36. Lib. i. ult. 

rogando obligee." H. 33. 6. i. inet. de Fidei comm. HaBred. 

' "Si centum legatia duplum reeii. n. 31. 37. § 3. Pater emandpato 

tuere rogatus sit ad summam legati filio, etc. 
Tidebitur constituiise.* lb. lb. 30. 77. Si pecunia» etc. 

* £od...."£nimyen> ri pecnniA ac- lb. 16. 3. 36. PubliaMsviay etc. 

oeptA rogatuB ait rem propriam quam- God. de'donati que sub modo, 2, "si 

quam miyoris pretii est restituere non rerum." 
Mt ftudiendus legatarius legato per- 
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markable law cited ^ In this case^ the person for 
the benefit of whom the trust was given had an 
"actio utilis^ ex aequitate" against the trustee. 

A *'fidei commissum'" might be tacitly left, that 
is, implied from the language of the testator, e. g. 
^'mando tibi hsdves ne testamentum facias donee 
liberos susceperis,'* might be construed as a trust 
to the heir not to alienate the inheritance. So 
where a testator requested his wife not to leave 
any portion of his inheritance to her brothers, add- 
ing that there were the children of her sisters to 
whom she might leave, it was held that on her 
death intestate the sister s sons were entitled to the 
property; or if the testator used in his will worcis to 
this effect, " se credere," " se scire," " se existimare," 
" futurum esse ut haereditas vel res Sempronio resti- 
tuatur*." If the words were addressed to the heir 
it was a tacit trust^; so was a request to the son that 
the land might descend to his sons\ The distinc- 
tion was of course narrow; for instance, a direction 
to Titius to give to a third person, " si voluerit," was 
not a trust; but a direction to give ''si fueris arbi- 
tratus, si putaveris, si sestimaveris, si utile tibi fuerit 

1 n. 36. I. 9. BtitiiitarnonaditAh»reditate.*' H. 38. 

YinniuB, tract, de partis, cap. 15. 3. i. 

I II. § u. * n. 30. I. 115: "Etiam hoc modo 

* n. 36. I. 74. copio des, opto des, credo te datumm; 

n. 31. 88. 16. fidei oommisBum est.** 

"Testamentum aut non jure factum ^ " Bogo te fill nt pnedia qun ad te 

Tidetur ubi Bolemnia juris defiierunt penrenerint pro tuA diligentift diHgaa 

aut nullius esse momenti quum filius et curam eorum agas, ut posaint ad 

qui fuit in patris potentate prsBtentus filios tuos peryenire." 

est, aut rumpitur alio testamento, ex ^ H. 32. 11. § 9: ''Licet non satis 

quo hsres existere poterit ; vel agna- exprimunt fidei commissum sed magia 

tione sui hsredis, aut in initum con- consilium," etc. 
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visum vel videbitur/' was a binding trust, "non 
enim plenum arbitrium voluntatis hseredi dedit^** 
In short, a tacit trust was upheld as often as it 
appeared to be a corollary from the words of the 
testator. 

The Boman Law* enabled a testator to do by 
means of a trust what he could not do by a direct 
proceeding. 

Considered in itself a request to my heir to make 
litius his heir, was invalid, because it interfered with 
the liberty of testamentary disposition. Considered 
as a trust, it might be enforced. 

A request in this form was valid^: "Peto cum 
morieris licet alios quoque filios susceperis Sempronio 
nepoti meo plus tribuas in honorem mei nominis.'^ 

One of the most usual conditions under which 
a '^fidei commissum" was left, was this, ''si gravatus 
hsBres sine liberis moriatur," in which case if the 
person burdened with the trust, did not die child- 
less the trust was void. 

One child was enough to destroy the condition, 
even if the expression was "sine liberis;" so was a 
child "in utero matris," a grandchild, or great grand- 
child^ 

This condition was sometimes understood; for 
instance, if Titius left his son, then childless, his 
estate, requesting the son on his death to give it 

» n. 32. II. §7. n. 31. 77. §15. 

Mantica, de Correct. Ultima V<h * ''Non est sine liberis cni vel nnus 
luni, p. 947. Lib. 6. tit. 14. § 94. filios, una filia est." n. 50. 16. 148. 

* 36. I. 17. n. «Si qnis pn^nantem iixorem reli- 

n. 30. 114. § 6. § 7. quit nonvidetur line liberis d4 

« n. 31. 16. § 5. n. 50. 187. 
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to MaBvius, the son was only bound by the be- 
quest in the event of his dying childless, " conjecture 
pietatis^" 

But if the son of the testator was known by his 
fisbther to have children, the condition was not implied*. 

A " fidei commissum " might be left " familifls" 
for ever. Under the name "familia" were included 
not only all relations, but if they failed, the son-in- 
law and daughter-in-law^ In the event of such a 
bequest the inheritance went to each successively as 
he would have taken it in the case of an intestacy ; if 
the actual holder sold it, without compulsion, the 
"fidei commissi petitio" devolved upon those who 
were to succeed him in their order. If the sale was 
compulsory, the purchaser held it during the life of 
him who sold it. 

If the testator merely forbad the alienation of 
the estate, without assigning any reason for the pro- 
hibition, or naming any person for the benefit of 
whom it was intended, the prohibition was void, 
"quasi nudum prseceptum*." 

The fiduciary heir might retain what was called 
the Trebellian fourth, from analogy to the share 
given by Falcidian Law. The Senatusconsultum 
Trebellianum was enacted in the time of Nero, and 

1 " Quum avu8 filium ac nepotem ' Cod. de instit. et substit. 1. gene- 
ex altero filio hsBredea InstituiBset a raliterb. 

nepote petiit ut si intra annum trigeei- • L. ult. Cod. de verbor. signific. 

mum moreretur hereditatem patruo IT. 31. 69. § 4. 

8U0 reRtitueret; nepos liberia relictia n. 39. 7. § 5. 

intra ntatem eupraecriptam vitA de- Meermann, Thesaurus, VoL vii. p. 

ce«dt, fidei commissi conditionem pie- 615. T. F. de Betes, 
tatis ooigecturft respondi defecisse." ^ H. 30. 114. § 14. 

n. 35. I. X03. What a contrast to 39- S^* S 4- i^* 93* 

our law 1 See page 367, supra. 
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transferred all actions for and against the fiduciary 
heir to the beneficial owner : '' omnes actiones qu» 
jure civili haeredi et in hSBredem competerent, ei et 
in eum cui ex fidei commisso restituta esset haere- 
ditas darentur*;" but as it often happened that the 
heir refused "adire hsereditatem " firom which he 
could derive no benefit, and thus wills were can- 
celled, the Senatusconsultum Pegasianum under 
Vespasian provided that any heir called upon to 
restore the inheritance might deduct a fourth part 
from it for his own benefit, and if he then refused*, 
might be compelled to undertake the trust by ac- 
cepting the inheritance. All that the heir received 
under the will was reckoned into the fourth. The 
heir who "coactus adiit haereditatem " lost his right 
to the fourth'. 

The testator might fix, subject to what has been 
here stated, the person who should be the trustee, 
the time and manner of the restitution, and the 
amount to be restored. He might require the heir 
at his death to give to another what remained of 
the inheritance, a bequest which confined the heir's 
power of spending the principal to three-fourths of 
the inheritance, and obliged him to find security for 
the remaining portion. 

^ n. ad 8C. TrebelL i. i. § 4. ib. interdduDt, aed in fidei commiaBariiB 

InttU. de fidei c. Hser. § 4. luerediiatibuB id proTisuni est^ ut si 

The Trebellian was in fact the Pegft- acriptoB hterea adire nollet heredita* 

sian fourth. tern, jussu pnetoria adeat et reetituat.** 

■ n. 19. 4. 17: '*Si quii omissA • Gtai InOit. 153—157. 

c»ubA teetamenti omnino earn bsredi- Imi, h. t. § 4— .7. 10. Cod. de fidei 

tatem non poemdeat exduduntur le- comm. 6. 41. 19. Novell. 108. § 1. 
gatarii, nam liberam cuique esse de- H. 36. i. 54: "Pro ralA patrimonii 

bet etiam luorosam haereditatem omit- quod hsres habuit.** 
tere^Uceteomodolegatoslibertatesque H. 36. i. 58. 
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The person' for the benefit of whom the inherit- 
ance was burdened with a trusty either conditional, 
or to take effect on a future day, might demand 
security from the trustee, and unless it was obtained, 
take possession of the bequeathed property; or if the 
trustee had ceased by his own contrivance to possess 
the property, or neglected for six months to give 
security, he might take the property of the trustee, 
applying* the income first to the payment of the 
interest, then of the principal due to them. 

This right' of demanding security might be de- 
stroyed, by the words of the will, by the conduct of 
the legatee, or from the nature of the bequest. 

By accepting the inheritance, or taking posses- 
sion of the bequest, the obligation of the party 
burdened became complete. If he gained nothing 
from the inheritance he was responsible for the 
*' dolus" and "lata culpa," only otherwise for the 
" levis culpa*." He who was required to restore the 
inheritance was responsible* only for the " culpa dolo 
proxima," not for the " levis et rebus suis consueta 
negligentia*." An action lay for the legatee against 
the person so burdened by the testator. 

Justinian enacted several laws for the particular 
benefit of " pia corpora^." 



^ n. 36. 3. lb. 4. * n. 30. 108. § II. 30. 85. 

* n. 36. 4. 5- § i^. § ^i- • n. 36. 1. 72. § 3. 

> n. 2, 14. 46: ''Pactum inter has- ^ Inat. de oblig. qiue ex oontraotu, 
redem et legatarium factum ne ab eo § 5. 

satis accipiatur...va]idum esse con- n. 44. 7. 5. § a. 

Stat.** ^ Cod. de episc. et cler. 46. § 4. 

n. 36. 4. 18. Nov. 131. c. la. 

36. 4. 1. § 2. Irut. de art. § 19. & 26. 
36. 4. I. § 9. § 10. 



378 BOMAN PRIVATE LAW. [CH. 



LEGACIES. RIGHT OF THE LEGATER 

The legatee could not by his own unauthorized 
act take possession of his legacy. 

If he did so without the sanction of the heir, 
the heir had the '' interdictum quod legatorum'" for 
restoration of the thing taken, or compensation for 
his loss. 

The person obliged to pay the legacy might sue 
the legatee for restitution of any profit beyond his 
right that the legatee had acquired, and for recovery 
of what the heir had laid out on the legacy for the 
benefit of the legatee*. 

Any one who could name an heir could leave — any 
one who could be chosen an heir could take — a legacy \ 

The '' Catoniana regula^" established the rule that 
a legacy which would have been invalid, if the testa- 
tor had died the moment after making his will, could 
not, whenever he died, be valid. 

But this rule was not imiversal, e. g. it did not 
include conditional legacies. 

Legacies might be bequeathed by testament or 
by codicil^. The form was the same, except that in 
the codicil five witnesses were sufficient; neither was 

> n. 43. 3. quod legatorum. pertinet." II. 34. 7. 3. 

Ck>d. 8. 3. n. 34. 7. !.§!.§ a: "Si tibi 1^^ 

S n. 30. 70. § I. tu8 eat fundus qui Bcribendi tempore 

1 16. § 4. tnua est^ ri eum yivo testatore alieii*- 

58. 61. verifl legfttmn tibi debetur quod non 

Jntt. de Lege Falcidift. deberetur n testator statim decessii- 

n. 35. a. set." 

* n. a8. 5. 59. § 4. '^ n. 39. 7. Cod. 6. 36. Fntt, 1. 95. 

« n. 34. 7. n. 99. 7. 6: '*Codicillo8 et pluKS 

30. 41. § 4. qnxs faoere potest et ipsios maau ne- 
'* Ad oonditiQnalia Oatoniana non que tcribi neque signari necesse est." 



XXIV.] LAW OF WILLS. 379 

it requisite that the codicil should be written in the 
hand or authenticated by the signature of the tes- 
tator\ 

The person burthened might be the heif^ he who 
stood "loco haeredis/' or he who derived any benefit 
from the testator's will. 

He was only liable to the extent of the benefit he 
derived. If no person was specified as the person 
bounds the heir or heirs were taken to be meant in 
proportion to their share of the inheritance; if the 
heirs burdened were specially named^ each person 
named paid the same sum'. 

He was said to be "honoratus** by the bequest 
to whom in making it the testator intended an ad- 
vantage'. The benefit might be indirect, as if the 
"honoratus" were to take a benefit on an heir's ac- 
cepting an inheritance or a legatee a bequest; or 
direct; or it might be "mortis caus4 capio." In all 
cases^ the person whom the testator intended to 

1 n. 3r. 33. nem. Bed oohsredes quorum intereBt 

^'Legatorum petitio adversus hsere- id fieri, nee solum hoe casa aliuB habet 

des pro partibua legatariis compeiit." actionem quam cui testator dari jusait, 

' n. 30. 54. § 3. Bed alio quoque, veluti si filiae nomine 

30. 134. genero aut sponso dotem dari jusserit, 

^* Si pars lueredum nominata sitj vi- non enim gener aut sponsus sed filia 

riles partes heeredes debent." habet actionem cujus maxime inter- 

* "Plerumque evenit multorum in- est." U. 30. 60, § 1. 34, § 3j § 4- 

teiesse id quod relinquitur, verum tes- " Consequenter qusritur cur et ille 

tatorem uni Toluisse bonorem habitum, socius pro l^atario habeatur cujua 

et est hsBC sententia Marcelli veris- nomen in testamento scriptum non 

est, licet commodmn ex testamento ad 



n. 34. II. § 20. utrumque pertineat si socii sint: et 

II. § 21. § 99. eod. est yerum non solum eum cujus no- 

49. 4 — 6. men in testamento scriptum est, leg^ 

30. 69. 9. tarium habendum, verum eum quoque 

^ '' Si testator quoedam ez haeredi- qui non est scriptus si et ejus oontem- 

bus jusserit ss alienum solvere^ non platione liberatio relicta esset.** 

oreditores habebunt adversus eos actio- '* Filio pater quern in potestate re- 
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benefit was the substantial legatee, e. g. if the tes- 
tator, meaning to confer a benefit on his daughter, 
ordered that in her name dower should be paid to his 
son-in-law. But the "mortis caus4 capio" did not 
give to him on whom it was conferred the rights of a 
legatee*. 

The ''mortis caus^ capio" included in its widest 
signification legacies, "nam quicquid propter alicujus 
mortem obvenit mortis caus4 capitur*." 

If a special legacy' were bequeathed to one of 
several heirs, or to an heir, he might claim it though 
he did not accept the inheritance (prselegatum per- 
captio) ; if he did accept the inheritance he was only 
entitled to contribution " pro ratd" from his coheirs. 
The "praelegatum" was considered as cut off from the 
rest of the inheritance*. 

Any thing, corporeal or incorporeal, specific or 
universal (as a flock of sheep), whether the property 
of the testator or not, might be the subject of a legacy. 
If the thing bequeathed was the property of a third 
person, the heir, if he could not obtain the specific 
object, was bound to give its value to the legatee. 
The only restraint was that the thing bequeathed 
should be a subject of lawful contract. Thus a legacy 
was useless which bequeathed what was sacred, or a 
free man. 



tinait hsredi pro parte insiituU lega- U. 30. 87. 

turn quoque reliquit, durissima sen- ^ H. 19. 4. 8. 

tentia est exiAtimantiuni, denegandam ' n. 39. 6. 8. 

ei legati petitionem si patris abstinue- ' n. 30. 34. 11. § 12, eod. 116. § i. 

lit hsRreditate, non enim impugnatur n. 30. 17. § s. 30. 18. 30. 87. 30. 

judicium ab eo qui justis rationibus 91. § 3. 33. 

soluit negotiiB hsreditariia ixnplicari/* ^ 33. eod. 
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The bequest of what belonged to another^ was 
only valid if the testator knew that the thing so be- 
queathed was not his own, "non si ignoraverit*." 
The burden of shewing the testator's knowledge, 
generally speaking, was on the legatee'. 

But if the bequest was to some near connexion, 
or a wife, the burden was shifted according to the 
maxim, *'quod factum est cum in obscure sit ex affec- 
tione cujusque capit interpretationem*." The rule did 
not apply where the thing bequeathed was the pro- 
perty of the heir. 

In cases where the owner asked an extravagant 
price, or where feelings of natural aflfection stood in 
the way of the bequest, the judge might "oflScio'* ex- 
ercise an equitable discretion*. 

If the thing bequeathed was burdened with a 
debt to the knowledge of the testator", the heir was 
bound to redeem it, in the absence of any express 
direction which left no room for conjecture^. 

Another case arose when the legatee during the 
life of the testator had become the owner of the thinrr 
bequeathed. A distinction was made between the 
case where it had been acquired " titulo oneroso%" or 
"titulo lucrativo." 



* Cujaciua ad Leg. 34. ff. d. v. o. * H. de reg. j. § 168. 

7. Ind. de Leg. eod. § 3. » n. 30. 71. § 3. 

n. 30. M. • n. 30. 57. 

" n. 3f. 67. 8. y n. 33. On the principle, "Cum 

" Nam Buccarrendtiin est heredibus in verbis nulla ambiguitas est, non 

ne cogerentur redimere quod testator debet admitti voluntatis quaestio." 

suum existimans reliquit.'* > n. 30. 108. § 4. 

' Cod. h. t. 1. 10: *'Veria8 est ip- "Cause oneross, emptio, permuta- 

ram qui agit, id est legatarium, probare tio, traasactio, dos — oauss lucrativas 

oportere scivisse alienam rem probare donatio, Iq^tom, fideicommissum.** 

defunctum.** H. 30. 34. § i. 
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In the first hypothesis he might recover the value 
of the article from the heir, in the second he could, 
because it is a principle ''duas lucrativas causas in 
eundem hominem et in eandem rem concurrere non 
posse." 

If the same thing' was bequeathed to the legatee 
by two wills, A and'B, and, in conformitywith the 
wish expressed in A, it had already been delivered 
to him, he could not sue the heir under B for the 
price. But if he had received the value only of the 
thing bequeathed under will A, he might sue the 
heir under B for the thing itself: " Ejusque rei ratio 
evidens est quod eadem res saepius praestari non 
possit eadem summa volente testatore multiplicari 
potest/' 

The legacy of a thing not yet existing was valid, 
e. g. of the child of a slave, or the produce of land. 
*'Inest autem conditio legati, veluti cum legamus 
quod ex Arethus4 natum est, hseres date*." But the 
bequest was not technically conditional : a bequest to 
the legatee of what already belonged to him was of 
no value', " quia quod proprium alicujus est amplius 
ejus fieri non potest;" but the legatee might claim 
from the heir compensation for any sum he had laid 
out in acquiring the complete enjoyment of what the 
testator had bequeathed, e. g. if he had bought the 
usufruct*, and the testator bequeathed the whole 
estate, he might claim the sum he had so laid out. 



1 "Bona fides non patitur at bis * n. 30. 34. |§ i, 2, 3. 

idem ezigatur.*' * U. 35. i. i. 

« n. 50. 57. 
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If the testator bequeathed aa belonging to another 
what was his own^ the legacy was valid. 



LEGACY OF A SUM OR QUANTITY'. 

If a specific sum or quantity of things to be 
consumed by me was bequeathed without any other 
limitation, the action lay, even though no such things 
belonged to the testator*, or formed any part of the 
inheritance. But the heir might choose to discharge 
the legacy', furnishing the article of such quality as 
he chose, provided it were of the kind mentioned in 
the will. If such things were left without any limit- 
ation as to their quantity, all that belonged to the 
testator alone was comprised in the bequest^. 

A sum*, or specified quantity, might be left, to be 
paid at certain recurring intervals, such as ''annuum 
legatum*." Such a bequest is not to be confounded 
with that of a specified sum to be paid at intervals. 
Eveiy bequest of a rent may be considered as so 
many separate legacies to be paid respectively at 
each returning period. 

The "alimenta" or *'cibaria legata'" were looked 



* n. 36. 1. 48. Ingi, a. «o. 18. ■ n. de ftnnnifl legatis, 33. i : "Cum 
n. 30. II. 33. 6. 33. 9. 34. 2. 33. in umoe flioguloB legatur non nnuin 

10. 30. 79. I. 30. 65. 4. legati]ineMe,8edplimooii8tat.''n.36. 

* n. 30. 8. 33. 5. 33. 3. a. 10. 

s *'Cam oertmnpondoBoleinoiiad- * H. 36. 3. 30: ''Ezonerandi haue- 

jecU qualttate legator, non eolet qiuBri dii gratiA.** Ab to the way in whioh 

cajnB generis olei nti eolittu fuerit the *'quartaFaloidia'* was calculated 

teststor, aut cujus generis oleum istius in such a case, see H. 35. 9. 45 = 73. 

regionis homines in nsu habeant, et § 4. i. § 16. 55. 3. § 2. 

ideo liberum est hseredi cujns vellet ' H. 34. i. 

generis oleum legatario solyere.'* Computation, 11. 35. a. 68. 

* n. 3. 3. 6. 7. 
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upon in the same light as the rent, except that the 
right to them ended with the life of the legatee — 
'^ constat enim alimenta cum vita fining" 



GENERIC LEGACY*. 

If a thing not destroyed by use, the class includ- 
ing which alone was named, as a house, was be- 
queathed by the testator, and such a thing formed 
part of the testator's property, the bequest was valid, 
and as a general rule the choice of it lay with the 
legatee: if no such thing belonged to the testator, 
and the class to which the object belonged alone 
was mentioned, the legacy was invalid. "Deri- 
sorium est legatum." 

LEGACIES OF RIGHTS OVER REAL PROPERTY. 

The testator may transfer to a legatee his right 
(jus) over what belongs to another. "Pignus, em- 
phyteusis, superficies'." " Quia* aliquod jus in eo, is 
qui legavit habet, valet legatum*," ** via," " ususfruc- 
tus*," "quasi ususfructus'," so an estate might be left 
to Titius, and the usufruct of that estate to Sempro- 

^ n. 4. 15. 8. 10. retur, et ropeificiem Incri fadat.'^ n. 

* n. 30. I. 7 t. 33. a. 1. 4. n. 33. 3. a. 

Inst, a. 20. § 24. ' ''Fundum ooimnimem habentibaa 

n. 23. 3. 69. § 4. legari potest via." U. 33. 3. i. 

' n. 43. 18. 7 : " Sed et tradi poase * "Omniam prsdionixn jure legati 

intelligendum eat at et I^^ari et donari potett constitui nsuB&nctus ut baeres 

possit.'* De Bupeifidebua. Inst, de jubeatur dare alicui usmnfractum.*' 

Bervitat. 2. 3. § 4. ib. H. 7. 1. 3: "Usosfructiu cnjiuque rai 

*• 4> § I* l«gui potest et aut ipso jure constitue- 

* n. 30. 71- 5. 8<5. § 4: "Valet le- tor aut per baBredem praestabitur." 
gatum si superficies legata sit ei, cujus Pauli sentent. 3. 6. U, 7. 5. i. 

in solo fuerity licet is dominus soli sit, ' 8c. "earum rerura qu» usu oon- 

nam oonsequetur ut bac serritute libe- samuntur." U. 7. 51. 
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nius, in which case the "jus accrescendi*" did not 
generally arise*. 

OPTIONAL LEGACIES*. 

The choice of giving to the legatee one of differ- 
ent objects may be bequeathed to the heir. In such 
a case the choice once formally announced was irre- 
vocable*, "quum autem semel dixerit hseres mu- 
tare sententiam non poterit;" or the choice between 
different objects might be given to the legatee, and 
in the absence of any direction* it was presumed to 
rest with him as to personality, not as to land'. 

If a general legacy was left of one among several 
objects, neither the best nor the worst of the class 
were to be chosen^. The right of option went to the 
heir® of the legatee; if there were several heirs, the 
exercise of it was decided by lot. A period might 
be fixed within which the choice given must be exer- 
cised '. If an option was left between two things, 
one given absolutely, the other conditionally, the time 
for making the option did not arrive "pendente con- 
ditione^^." 



^ n. 7. 2. L. 2. 3: "Si deducto H. 30. i. 37. § r. 

usufructu proprietas legetur." ' IT. 30. i. 37: '* Legato generaliter 

> "Ususfructus non portioni sed relicto veluti hominifl Cassius scribit 

homiui accrescit." 11. 44. 2. 14. § r. id esse observandum ne optimus vel 

II. 7. 2. 33. n. 7. 2. 10. pessiinus accipiatur." 

' IT. 33. 5. ® n. 33. 5. 19. Inst 2. 20. § 23. 

* IT. 30. 1. 84. §9. §11. n. 36.2. 12. §7. 

» n. 30. I. 34. § 14: *'Si iU Titio » II. 33. 5. 8: "Decernendum eat a 

legetur, &c. et in arbitrio ejus esse, &c." prsetore nisi intra certum teropus opta- 

*• quoties St rvi elec'io datur legatarius veris petitionem tibi non datum iri." 

optabit qnein velit." IT. 32. 5. 2, 10 11. 36. 2. pr. 25. pr. 16. 1. 14. 

' Inst. 2. 22. 

25 
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But if in such a case the death of the legatee 
destroyed one alternative, the other perished, and 
the legacy fell to the heir^ 

1 The law, which is worth reading, will be found H. 56. 7. 14. i. 



CHAPTER XXV. 

LEGACIES. 

UNIVERSAL LEGACY ». 

An universal legacy is a bequest requiring the 
restitution of the inheritance of the testator^ or an 
aliquot portion of it. Effect was first given to such 
a "fidei commissum*" by the ''senatus consultum Tre- 
bellianum/' by transferring the actions against the 
heir to the benefitted person, "in eos quibus ex 
testamento fidei commissum restitutum fuisset/' The 
heir charged to fulfil such a trust was called " hseres 
fiduciarius/' the person for the benefit of whom it 
was bequeathed, "haeres fidei commissarius," The 
" Senatus consultum Pegasianum '' compelled the heir 
to accept the inheritance, even if suspected, at the 
desire of the benefitted person, and transferred the 
actions "ei et in eum qui recipit hsereditatem^/' in 



1 Imt de fidei commiMnriiB heredi- heritance in certain proportions with 

taiibus, 1.-23. another. Gains, a. 154 ; IntL a. 23. 

n. 36. I. § 55 UlP- ^5- 15- It i* mentioned 

Qo^ 5, An historically in the passage cited from 

« n. 36. I. T. § I. § 1. According the InstUutes. 

to the old law there existed a " lega- • As to the case where the trustee 

turn partitionis," a "partitio lega- died before the testator, see U. 19. i. 

ta," desiring the heir to share the in- I4> 

25—2 
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like manner as the "Senatus consultum Trebellia- 
num." Such a bequest might be made in the form 
of a command or an entreaty*. 

If an ancestor enjoined the grandson to whom 
he left a portion of the inheritance to restore that 
portion to his the grandson's uncle, after his the 
grandson's death, the trust was understood to fail 
if the grandson had children. "Fidei commissi 
conditionem respondi defecisse conjectura pietatis*," 
said Papinian. When the "hseres scriptus" was re- 
quested^ to give the inheritance to another, when 
he chose, " quum volet," this was equivalent to the 
words " post mortem." 

The inheritance might be given, and the trust 
fulfilled*, either "re ips^,"or by implication from the 
acts of the trustee. The "fiduciarius" was respon- 
sible for the " culpa dolo proxima V' and negligence 
beyond that which he displayed in the management 
of his own affairs, "rebus suis consuetd negli- 
gently •," after he had incurred " mora " for the profits. 
If the trust was to give back " quicquid ex haeredi- 
tate mek superfuerit," at the death of the trustee 
" fiduciarius," this gave the trustee the right of 



* n. 3<5. 1.19: "Terogo,"&c. "nee donee would have been spared the 

verba spectantur senatus consulti sed scandal of decisions which the Wills 

smtentia quibuscunque verbis dum Act has at last swept aw ay ! n. 33. 

testator senserlt ut hsereditaa saa re- i. 102: "conjectura piet;iti8" is a 

stituatur." phrase unknown to those to whom 

n. 36. I. 78. Englarid asfti^'ni-d the task of intcrpret- 

n. 31. I. 69. 36. I. 17. ing di<4puted wills. 

31. I. 77. §25. « n. 32. I. 41. § 13. 

88. § 16. < II. 36. I. 37. 

■ If the English judges in Equity ■ U. 36. i. 22. § 3. 

had read this law, English jurispru- • 11. 36. 1. 18. 27. § i. 44. § I. 
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disposing as he pleased of three-fourths of the estate ; 
but of the fourth* only in case of extreme necessity. 

The heir' is entitled, until the time of fulfilling the 
trust has arrived, to administer the property, and 
to take the profits. He may require compensation 
for the expenditure he has incurred and release from 
obligations. But the most important of his rights 
was his claim to an integral fourth of the testator's 
estate', or of his share in it, which he might, if ne- 
cessary, deduct from the property of which he was 
required to make restitution. 

This right arose with the application of the 
Falcidian law to "fidei commissa/' by the "Senatus 
consultum Pegasianum*/' 

In the fourth were included* all the profits he 
had derived from the inheritance, e.g. the produce 
of what he was called upon to restore before the 
time of restitution. 

A bequest "conditionis implendse caus4^*' to the 
heir was not included in the fourth. 

The consequence of the "restitutio" by the *'fidu- 
ciarius" was that the " fidei commissarius," or object 
of the testator s liberality, stood in the place of the 
heir altogether, if he obtained the whole inheritance ; 
partially, if a part only was to be his. "Factd in 



1 II. 36. I. 54. Novell. 108. CI. n. 36. 2, «7. § 10. 64. § 3- 

37, 70. § 3. < A. U. C. 827. 

71. 7^. A.D. 74. 

* n. 36. 2. 19. g a. 23. § 3. » n. 35. 2. 91. 

n. 13. 6. 40. § r, where the heir re- "Res quje ab baerede a'ienatre sunt 

built the house burnt down before the i». quarta.n imj.utantur hreredi ' II. 

trust was due. n. 30. 58. 60. H. 36. 36. i. § 3. 12. 2. 

«• 36- 69- * n. i^5. 2. 30. § I. 86. 

* In$t. 2. 33. 5. 9. Gmus, 2. 354. 
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fidei commissarium restitutione statim omnes res in 
bonis sunt ejus cui restituta est hsereditas^ etsi non- 
dum earum rerum nactus fuerit possessionem'." He 
could enforce his rights by means of the "utiles 
actiones," or the " fidei' commissaria haereditatis 
petitio," even against the "fiduciarius" himself, 
and he was liable to the creditors. 

If the "fiduciarius** refused to accept the inherit- 
ance, the "fidei commissarius " might compel him 
"quia poterit fieri ut hasres institutus nolit adire 
haereditatem...prospectum est ut si fidei commissa- 
rius diceret suo periculo adire, et restitui sibi Telle 
cogatur haeres institutus a Prsetore adire et resti- 
tuere haereditateml'' The other "compulsus" ran 
no risk ^ and gained no advantage by the fourth or 
by the will, not even ''poenitendo." He might, how- 
ever, require time for deliberation, and if he then 
accepted the inheritance, he was still entitled to 
any benefit from it, "nee enim suspectam coactus 
adiit sed sponte post deUberationem*.*' If the "fidei 
commissarius " took possession of the inheritance 
which the heir refused to deal with as " suspecta," 
the former was bound to pay the legacies, which 
the heir would have been obliged to pay. In paying 
those he might take the benefit of the "Lex Fal- 
cidia*;" but for those legacies which he, not the 
heir, was burdened with, he could not. The " fidei 



1 n. 36. 1. 63. p. 1. 43. 

« n. 5. 6. 45. 

* 11- 36. I. 4- 55- § 3- 
Instit. 1. 23. 6. » n. 36. r. 9. 1. 

* II. 36. I. 14. § 4. « II. 36. I. 63. II. 

27. § a. 14. "Si qnum suspectaiD videres bsere- 
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commissarius " being the creature of the testator's 
&your, could not take in spite of it. 

If the bequest was subject to a- condition to be 
performed by the heir, "si neque difficultatem 
neque turpitudinem uUam habet conditio nee impen- 
dium aliquodV' he might be ordered to fulfil it; 
if to give any thing, the fidei commissarius might 
fulfil it. But if the condition was "turpis," or 
"difllcilis/' and the heir revised submission, the 
bequest fell to the ground, '^aperte enim iniquum 
est, cogi eum explore eam alterius gratis." "Plus 
enim tribui ei qui fidei commissum petit quam tes- 
tator Yoluit absurdum est, utique autem testator 
nisi expleta sit conditio neque scriptum haeredem ad 
haereditatem vocavit, neque per hunc illi voluit re- 
stitui hssreditatem." 

The fidei commissarius* might take the inherit- 
ance instead of the heir, — 

1. When the heir died in the testator's life, 
without the knowledge of the testator. 

2. When the heir died before he had acquired 
the inheritance. 

3. When he refused to accept or to decline the 
inheritance, in express words. 

ADEMPTION OF LEGACIES". 

Legacies and trusts might be recalled ''nud4 

ditatem postolaDte me jiunn Pneioriii astrmgi." 

adieria...i(a utur legia Falcidiu bene- ^ n. 36. i. 63. § 7. 31. § 1. 

fido tdvenuB legatarios ri to quoque * IT. 36. i. 14. 1. § i. Cod. h. t. 

eA lege nti poterM et qaatenuB uti 6. 49; and see IT. de test. miL 39. i. 

potene," &c. Cod. 55. § 2. "Aliud 13- § 4* 

est enim ex penonA hsBrediB oonveniri, ' luist. 2. 21. 

aliud proprio nomine defunct! precibus II. .H- 4- 



392 ROMAN PRIVATE LAW. [CH. XXV. 

voluntate;" so if bitter and deadly hatred, "capitales 
aujj vel gravissimsB inimicitise," arose between the 
testator and the legatee, "ademtum videri quod 
legatum est\ sin autem levis offensa manet fidei 
eommissum*." Where the legacy ademed had been 
given to Caius in trust for Titius, a question might 
arise whether Caius was to keep it, which was an- 
swered by considering whether Caius had been 
chosen as a mere vehicle for transferring the estate, 
"nisi duntaxat ut ministrum elegit,'^ in which case 
it was taken from him ; if not, he was allowed to 
profit by it. 

And as a legacy might be ademed, so it might 
be transferred. Paulus enumerates four ways of 
translation, "aut enim a person^ in personam trans- 
fertur; aut ab eo qui dare jussus est, transfertur 
ut alius det; aut quum res pro re datur, ut pro fimdo 
decem aurei; aut quod jure datum est transfertur sub 
conditioned" 

1 n. 34. 4. 3. 8 II. n. 31. 17. 

31. 1. * n. 34. 4. 6. 

« n. 34. 4- 31. § I. 



CHAPTER XXVI. 



CONDITIONS*. 

The doctrine of substitutions extends to legacies. 
A legacy may be given to Caius in the event that 
Msevius does not take it, or it maybe so left that several 
persons shall take it in succession ; the first legatee's 
death being the condition on which the second lega- 
tee takes it; the second legatee's death, that on 
which the third receives it, and so on. This is the 
"precaria substitutio," which includes the "indirecta 
ha^redis substitutio.** Such legacies are termed suc- 
cessive. One class of them is termed ''fidei commissa 
familiae* relicta," by which the trustee is enjoined to 
transmit the property to a particular family'. Some- 



1 n. 31.50: '* ut haBredibufl substi- 
tui potest ita etiam leg^atariis videa- 
miifl...ut id promittat ille alteri liipse 
eapere non potent.*' x. cod. 77. § 13. 
" Volo praedia dari IibertiB meis ; quod 
81 quia eorum Bine Uberis yitft deoense- 
rit partes eoruro ad reliquos pertinere 
volo." Heineccius, A. R. Lib. n. 
Q o— a 7 . § 1 1 — 14. Ejusd em, InttiU 

s. 544, 549- 

n. 30. 114, § 17. 
n. 2. 6y, 7. 

' The word **fiimilia" comprises all 
relations; see II. 31. 69. 4. 



' " Rescripserunt eos qui testa- 
meuto yetant quid alienari, nee cau- 
sam exprimunt propter quam id fieri 
yelint, nisi inyenitur persona cujus 
respectu hoc a testatore propositum 
est, nullius esse momenti scripturam 
...quod si liberis, aut posteris, aut 
libertis, aut ha>redibus, aut aliis quibus- 
dam personis consulentes, ejusmodi 
yoluntatem significarent, earn servan- 
dam esse, sed hsec neque creditoribus 
n«>que fisco fraudi esse." 
II. 30. 114. § 14. § 18. 

31. 69. § I. §3. §4. 



394 ROMAN PRIVATE LAW. [CH. 

times the selection of any particular member of the 
family is left to the holder. If the holder refrains 
from the exercise of this right, or transmits the pro- 
perty to a stranger, the nearest* relations of him 
to the family of whom the bequest is made may 
claim it, and after them those of the former trustee. 
If they consent to the alienation, they lose their 
right, and the trust may be destroyed by the consent 
of all the members of the family*. 

The '^Catoniana regula^" did not apply to condi- 
tional legacies. 

An uncertain day, e. g. if the testator should 
write, The person who shall be the second living son 
of Mucins at his death, is a condition; "dies incertus 
conditionem in testamento facit." A suspensive 
condition was valid ; and if it could not be fulfilled at 
once, the heir took "bonorum possessionem secundum 
tabulas." If the condition was negative, which could 
not be determined before the death of the heir, he 
might take immediate possession on giving security* 
(cautio Muciana) to those who were to succeed 
in the event of its violation. The Koman Law held 
the condition ftilfilled if the fulfilment of it had been 
prevented by the person who was to profit by the 
non-fulfilment of it*. Impossible conditions, among 



^ n. 31. 69. § 3. § 4. § 5. ciendo sint oonoeptsB ; nt puta si in ca- 

By the 159th, c. 2, the trust came pitolium non ascenderity si Sttchium 

to an end after four generations. non manumiserit, ut simiUbuB," etc. 

» n. 3a I20. § I. n. 35. 1. 7. 

31. 77. § ^7- ' n. 38. 7. 3. 

' n. 34. 7. 3. ''Si ita hseres institatuB rim ri de- 

30. 41. § 7. cem dederoi et accipere nolit cui dare 

^ " Nunc duffi cautionis utilitas con- jussus sum, pro impletft oonditione 

sistit in conditionibus que in non fa- habetur.'" 
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which are included those false to the knowledge of 
the testator^ make a contract void, but are, in a will, 
as if they had not been written, leaving the bequest 
absolute. So a condition* directly left "in arbitrium" 
of a third person — obliquely such a bequest might be 
valid. Contradictory conditions were void, "ubi 
pugnantia inter se testamento juberentur neutrum 
ratum est\" 

With regard to conditions relatively impossible, 
if they were impossible before the will they were as 
if not written; if they became so afterwards the be- 
quest failedl 

It was a rule not only that "falsa demonstratio*" 
did not vitiate a legacy, but that neither did *' falsa 
causa," e.g. I leave Titius a thousand pounds because 
he was my cook, because he transacted my business : 
supposing there to be no doubt as to the person, 
the legacy is valid, though Titius is not a cook, and 
though he never did transact my business. 

The Praetor's edict held the condition to take an 
oath, void even in a soldier's will. 

Before Justinian, '' legata pcenae nomine relicta," 



"Jure dvili receptum estut quoties ^ Thia illuBtrates the mistake into 

per earn cojus interest conditionem im- wliich those have fallen who complain 
pleri fit quo minus impleatur, ut per- of the sum left by Napoleon, to a man 
inde habeatur ac si impleta conditio because he attempted to kill the Duke 
enet,^ H. 35. i. 24. of Wellington, having been paid to 

^ "Obtinuit impossibiles conditionee him. According to all rules of juris- 
prudence the legatee had a right to 
the money. Otherwise, if the bequest 
had been, I leave it to A. B. if he will 
kUl the Duke of WeUington. H. 35. 
I. 17. § 7. '^ quod autem juris est in 
demonstratione hoc vel magU tit in 
falsAcansft.'* 
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imposing a fine on a person if he did not obey the 
testator's command, were invalid, as being not so 
much "in favorem legatarii" as in "odium haeredis^'^ 
Justinian provided means for enforcing them*. 

Sometimes a condition is implied from motives of 
humanity ^ 

The heir could not be appointed for a certain or 
after a certain time*. 

As to the opening and proving wills, see refer- 
ences*. 

DE REBUS DUBIIS*. 

The task of interpretation, as it is that which 
most clearly displays the wisdom of the judge, is 
that which places in the most conspicuous light the 
deficiencies of the narrow-minded and illiterate who 
were at one time raised by the favour of men as 
narrow-minded and illiterate as themselves to the 
highest places of the law. 

Fruitful as every other head of our jurisprudence 
is in shocking absurdities, I do not know that (the 
rank and impudent evils of special pleading always 
excepted) there is any department of law even among 
us in which more fantastic tricks have been played, 
more wanton caprice exhibited, more cruel and sys- 
tematic injustice inflicted by our tribunals, or in 



1 GaiuH, 2. ?35. H. 34. 6. Jus. i, Sentent. 4. 6. Cod. 6. 43. 5. 33 and 

20—36. 35. C0.I. 87. 

» Cod. 6. 41. L.U. 6 Ifutit 2. 10, 

« n. 35- '. 102. n. 34, 5. Cod. 6. 38. Richer, Vol. 

* I. 2. 14. 9, de brer, instit. 11. 639. 

• n. 19. 3. eod. 5. PauU Recrpt. 
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which we have more fully deserved Virgil's descrip- 
tion — 

"Penitus toto diviBos orbe Britannos/* 

from sense and knowledge, than in the construction 
of wills. I do not allude to any living person, but it 
is no exaggeration to say that if every decision on a 
disputed will had been the reverse of what it is, soci- 
ety on the whole would have been gainers, and the 
intention of the testator more frequently fulfilled 
than it has been. If the object was to make the 
fortune of attorneys*, nothing could be wiser than 
the decisions of English judges, or the system on 
which they were founded. For they first annexed 
to plain and ordinary words a meaning totally abhor- 
rent from their usual signification, and they then ap- 
plied that artificial meaning to the language of wills 
made without legal assistance*, although at the very 
time when they pronounced the interpretation redu- 
cing the child to beggary, and missing the much- 
loved person for whom the testator intended to pro- 
vide, with a grave pedantry unknown to any other 
country, they declared that they perfectly well knew 
the meaning to be altogether different from that 
which they judicially declared it to be^ Far from 

^ See the work of a very respccta- Yerlsimilibua accoramodari noa de- 

ble writer, Wigrarn on Extrinsic Evi- bent," aays a great commentator, who 

dence^ p. lo. The rules he layw down as fur as England is concerned, might 

as those of our law are precisely what, as well have written in Japanese, 

unless the testator has legal advice at Mantica, p. 3, § 8. And again *^ non 

his elbow, must counteract his inten- est aliqua prsesumptio in testamenlo 

tion. See how completely this illus- contra quam probatio nou est accipi- 

trates Burke's remark, tliat for sub- enda." 

stantialinjustice and formal regularity " Doe r. Oxendcn. 

no X)eopIe ever equalled the English. e. g. Doe, Gwillim v. Gwillini, 

• " Pnesumptiones legum rebus non 5 B. and Ad., still law. " The Court 
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taking into consideration the circumstances of the 
testator, as for instance whether he could or did ob- 
tain legal advice, the position of his estates, the ex- 
pressions familiar to him, which the Roman Law en- 



ijs to decide not what the testator 
intended, but what is the meaning of 
the words he has used.'* But why 
does the testator use words (i.e. tech- 
nical) at all ? is it not to declare his 
meaning ? And if you know his mean- 
ing, is not that what you are called 
upon to declare? See too Grey and 
Pearson, 6, H. of Lords' cases. If 
you give to the testator's words a 
meaning you know they were not 
intended to carry, you must be 
wrong — " vocis ministerio utimur." 
Why are words important t that from 
them we may collect the meaning. 
But is there any country but England 
where a judge (not bribed) says, I will 
reject the end for the sake of the 
means, which are only important as 
they lead to the end — and I will as- 
cribe a sense to the words of the 
testator, which reason, humanity, 
grammar, custom, instinct, shew he 
never intended them to have ? These 
remarks apply to the class of cases 
where the judges have insisted on 
construing in a technical, words that 
they know the testator to have used 
in a popular sense— oases which, for 
the honour of human reason be it said, 
are confined to English law. Take 
the case of Robinson v. Robinson, 
I Burrow, 38, where the devise was 
to A. B. for his life^ and no longer; 
and yet the judges decided in three 
courts that the devises extended be- 
yond his life. Or the case, unequalled 
for its absurdity and cruelty, but de- 
cided according to stint law, of Doe 
d. Blackiston v. Hartwood, 10 C. B. 
544 — which, that my reader may see 



the effect of narrowness and pedantiy, 
I will transcribe. A testator expect- 
ing to die speedily left lands to his 
wife for her life, and if his wife should 
give birth to a posthumous child, to 
such child, but if no such child was 
bom, to his nephew. A child was bom 
before the testator died. And it was 
gravely decided by five human crea- 
tures who could read and write, and 
understand connected sentences — ^that 
the land went to the nephew — and 
that the father disinherited his own 
son, whom it was admitted he in- 
tended if posthumous to provide for, 
because he came into the world while 
the father was yet alive. Such is the 
effect of allowing attorneys (at second- 
hand) to make the law. All commen- 
tary on such gross perversion of reason 
would be flung away. 

But there is another class of cases, 
not quite so flagrant, but still absurd 
enough, where the judges wilfuUy close 
their eyes against evidence within 
their reach which would enable them 
to put a right interpretation on the 
will they are called upon to expound ; 
such is the case of Delmare v. Robello, 
I Vesey Sen'. 412.3 Brown, 446. Hamp- 
shire V, Pierce, 3 Yesey Sen'. 2 1 6, where 
literally the same evidence was admit- 
ted to prove the meaning of the testa- 
tor in one part of the will, and excluded 
from assisting to explain the other, 
and Doe d. Oxenden v. Chichester, 3 
Taunton, 147. Ansteev. Helms, 4 Dow. 
65, 245. Of course, a set of decisions 
may be cited irreconcileable with thoee 
in which by dint of the most strained 
and subtle distinctions, e. g. Gill v. 
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forces upon the judges' consideration, they carefully 
and elaborately stopped up all these avenues to truth ; 
or if they sometimes deviated so far into a track of 
reason as to admit portions of such material evidence, 
it was done in a fashion so thoroughly empirical, 
such care was taken to deprecate any notion of decid- 
ing the case on principle, such anxiety was displayed 
to guard against the possibility of any benefit to soci- 
ety by a breach on the Chinese wall of prejudice and 
folly, such doubts were raised, and such alarm ex- 
pressed by subsequent judges at the attempt, that 
reason lost more than she gained by the innovation. 
The maxim of the Boman jurist was, "nihil tam 
conveniens naturali sequitati quam voluntatem domini 
volentis rem suam in alium transferri, ratam habere*;" 
and the rule laid down by him as the basis of rational 
interpretation is the direct reverse of that which has 
dictated so many cruel decisions in this country, 
" nemo existimandus est dixisse quod non mente agi- 
taverit*." 



Shelley, i Roes and Mybe, 336, out » line; ftud it was imttBted that 

judges have escaped from being the the judges ought not to look at the 

instruments of gross iniquity. But • draft of the will, which was produced ! 

this adds to the confusion and to Well may foreigners exclaim at the 

the difficulty of making a will in an state of our jurisprudence. Miller v. 

ordinary case without legal assist- Travers is another instance where the 

ance, which it seems to be the great known intention of the testator has 

object our judges labour to establish, been defeated. 8 Bingham, 344. Doe 

it being of course that which it ought d. Gord v. Weed, 2 M. and W. lap. 

to be their special endeavour to pre- Lord Bacon, Beg, 43, explains the 

vent. In Langston v. Langston, 2 law, but does not justify it ; nor can 

Clark and Finnelly, 241, the whole his doctrine be reconciled with many 

case turned upon the question whe- of the cases, 
ther a mistake had been made in ^ n. de don. i. 

copying the draft of a will by leaving " II. 33- '<>• 7- ^- 



400 ROMAN PRIVATE LAW. [CH. 

Where words were plain, no question as to the 
meaning of the testator was allowed. " Non aliter," 
says Marcellus, "a significatione verborum recedi 
oportet quam cum manifestum sit aliud sensisse tes- 
tatoremV' but where it was manifest, as the object 
was to give the true interpretation, it was adopted ; 
e.g. "usus" might be used for ''usus fructus," "tu- 
tela" for "cura" — the meaning of "liberi" and "filii" 
are explained. There is an admirable law, full of 
reason and principle, which I shall therefore quote at 
some length. "Quod vero quis obscurius in testa- 
mento vel nuncupat, vel scribit, an post solemnia ex- 
planare possit, quseritur, utpote Stichium legaret, cum 
plures haberet nee declaravit de quo sentiret. Titio 
legavit cum multos Titios amicos haberet nee decla- 
ravit, de quo sentiretur erravit in nomine, vel prae- 
nomine, vel cognomine, cum in corpore non errasset— 
poteritne postea declarare de quo senserit, et puto 
posse. Nihil enim nunc dat, sed datum significat. 
Sed etsi notam postea adjecerit legato vel snk voce, 
vel literis, vel summam vel nomen legatarii quod non 
scripserat ad nummorum qualitatem an recte fecerit, 
et puto etiam nummorum qualitatem posse postea 

1 n. 31. 68. tudo regioDis." 3. ''Singularia per- 

n. 7. 8. 22. sonarum et rerum adjuncta.'* 

"RespoDdi cum in coDditioni- H. 50. 17. 12. "In testamentis 

bus testamentorum voluntatem potius plenius voluntates testantium inter- 

quam verba conniderari oporteat,'* pretantur." 

&c. n. 35. I. loi, directly the re- n. 50. 18. 220: 84 ib. 

verse of the rule ostentatiously as- H. 26. 2. 6. 

serted in our jurisprudence, '* cum The reader will observe that down 

verba dubia sunt," says Richer, 639, to this point the cases are provided 

Vol. II. "vel ambigua ad voluntatis for by Lord Bacon's rule. Those 

conjecturas confugimus has sunt." i. which follow are the fruitful oausee of 

"Loquentis affectio." 2. "Consue- our chicane. 
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addi, nam etsi adjuncta non fiiisset utique placeret 
conjunctionem fieri ejus quod reliquit, vel ex vicinis 
scripturisy vel ex consuetudine patris fistmilias vel 
regionis^** 

The first rule then is*, ''ut res magis vaJeat quam 
pereat;" another is', "benignior sententia prseferenda*.** 
Another, the rule so ostentatiously violated in our 
xx>urts, to consider what it is probable (in a case of 
doubt, it must be remembered) the testator meant. 
Another his habit of speech* — the propriety of lan- 
guage and conduct, as '' Si numerus nummorum lega- 
tus est neque apparet quales sunt legati, ante omnia 
ipsius patris familias consuetudo, deinde regionis in 
qui versatus est exquirenda est, sed et mens patris 
familisD, et legatarii caritas vel dignitas et necessi- 
tudo*," ko. And where there was an uncertainty 
as to the person : ^'Testatoris voluntas si quibusdam 
argumentis apparebit de quo dixit, adimplenda est^." 
The leaning towards the humane interpretation is 
well illustrated by the law cited below*. 

^ n. ^8. X. ij, § X. the judge ihall Moertain "«n nomfaiA 

See n. 39. lOT. 68. n. 34. 5. 13. Am ■ervorum dominui nota babuiaMt." 

to rapenreDing doubts, IT« 34. 5. 13. * £od. i, oyeribrowing Doe d. Oz- 

'30. 17. Case of a posthumoua child. enden v. Winchester, 13. § I. 

*'S qua filia mihi genitus bsares ei H. 33. 10. $. 5. '< Propter utuxn 

oertum dato, pluribus natis Tidetur imputatomxn si in argento relatom sit 

singulis tantum lega8se,...nisi evidens candelabnifli aigenteum argentt esse 

tit contraria sententia testatoris." Tidetur, e< error /m /oat/* and 34. 3. 

34. 5. 10. 33: "Si ipse solitus fnerit uti quA« 

* 34* 5* i^- dam Teete...itaque ante omnia dioen- 

* 34. 5* 10. 1 1. 41. dum est earn legatam eve de qui sen- 
^ lb. 44, and 38. '' Seeondom id 



quod eredibile est cogitatum.** Com- * n. 50. 50. | 3. ^1. 75, wovds oon- 

pare this with the horrible ease of trued by will of testatrix. IL 35. x. 

Doe d. BlaekisUm v. Hanwood, xo 36. 1 1. 

C. B. 544 ; and see particularly eod. ^ n. 34. 5. 45. 

48, where it is expressly required that * 34< 5* 10. § i. 
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Let it n€i, however, be sappoeed tbat the Boman 
Law, to use the incessant cant of our books, made a 
will for the testator. Far otherwise. Equally canfioas 
to avoid real error as stedfast in adherence to sub- 
stantial righty it shrank from decision, as the texts 
cited below prove, where there was no sufficient 
ground to rest upon. To it rash presumption was as 
alien, as what Lord Mansfield called, with becoming 
indignation, on the bench of justice, the ^'disgracefu]^ 
subtieties," bj which our reports in his time as in 
ours are crowded and de&ced*. 



> I iDbjoiii 8k E. Sv^den't deserip- 
tkm of the itttte ao Mlaifiictoiy to our 
judges, and inferior pnctittonera of 
EngUdi Iftw. It it peeoliar to the 
oonsthation of thk eoimtiy that the 
law on the aame caae ia frequently 
adminiatcred diflferantly by diffnent 
ooaiia; and that not from » con- 
trary ezpofidon of the aame mlea. 

p. i6 eod. ** Ton li«re now both 
land and money. I wiU anppoee that 
yon have by yonr will given yonr 
cstftte to yonr eldeat aon, and the 
money amongst yoor younger diil- 
dren. Ton then grant a lease of the 
land to Tliompaon, and give him an 
option to pnrchaae the eataie for 
£10,000 at any time within ten yean. 
Ton would thinki no doabt, that yon 
had aecnred your estate to yonr eldest 
son. But on the oontrar^j^ if you die 
before the end of ten years, and 
Thompson alter your death elect 
to purchase the estate, the money 
would go to your younger children, 
and yoor eldest son would be stripped 
of an his fortune. 

«A moments reflection may shew 
whatWnous'oonsequenoes may follow 



nom a neigpect on yonr parts ^^ 
aoppoae yon poicfaaae an eatate with 
the £50,000 in the fnnda, wliidi yon 
have given by yonr will to yonr 
younger chikfaen, and whidi eonati* 
tntea the bulk of yonr peraonal pit>> 
periy, and ahonld ne^Bd to deviae 
the estate, the money must go to pay 
for it at the expense of your younger 
children, who would be left neariy 
destitute, whilst your eldest aon, to 
whom the eetate would deaoend, would 
have an orefgiown futUuwt. Distress" 
ing caaea of thia kind are oontinnally 
happening.** Sugden*a Xeflcn on Jleol 
Property, ist edition. 

' IL 34. 5. 3. &4: ''Planlua respon* 
dit cum nomen fidei oonmuaaarii testa* 
mentoaacriptnm non 8it> nulli pecsoosB^ 
neque oert«, neque ineerte datum fidei 
oommiasum videri, indubttatum eat.** 
.See la 17, 18. eod. See also IL 35. 
I. 10. "In his qusB extra testamen- 
tum incurrunt possunt res ex aHjuo et 
bono interpretationem capere^ ea rero 
qu» ex ipao testamento oriuntor no- 
oeaae eat secundum scripti juris ratio- 
nem expediri.** 
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LEGACIES'. 

Justinian enumerates four kinds of legacies^ which 
he says formerly were in use: 

1. ''Per vindicationem/' The form of this was 
do — lego — sumito — capito. This under the old 
law was the only form that gave the ''jus accre- 
scendi * ." 

2. *^ Per damnationem— hseres mens damnas esto 
dare " or " dato." By this form the testator might 
bequeath not his own property alone, but that of other 
people". See Domat. Vol. ii. p. 673. Also he might 
bequeath things not actually in existence, as the pro- 
duce of the soil, or the child with which a slave was 
pregnant. 

3. " Sinendi modo." The form was "hseres mens 
damnas esto sinere Lucium hominem Stichum su- 
mere sibique habere^" This, Caius tells us, was wider 
than the form ''per vindicationem," as it enabled the 
testator to leave not only what belonged to him, but 
what belonged to his heir, and more limited than 
that ''per damnationem." All that was requisite to 
make such a bequest vaUd was, that at the time of 
the testator's death the thing bequeathed should be 
in his possession, or the possession of his heir. 

4. "Per prsBceptionem." "Lucius Titius ho- 
minem Stichum prsedpito'." This gave rise to a 
subtle dispute between the Sabinians and Procu- 
leians, on which it is not necessary to enter. The 

^ Just. InttU. 4. 70, CaiuB, Inti. * Cains, t. 303. 

«. 196. * Caiva, «. 109. 

' Cmub, 4. aoi. * Caiu^ 1. 216. 

26—2 
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reader will find the arguments on both sides stated 
by Caius, himself a Sabinian^ 

It turned upon the Senatus Consultum Neroni- 
anum, which became law between the year 54 and 
68 of the Christian era; it provided that every 
bequest made in imperfect language should be con- 
sidered as *^ per damnationem," or^ in the words of 
Ulpian, ''senatus consulto cautum est ut quod mi- 
nus idoneis verbis legatum est perinde sit ac si Op- 
timo jure legatum esset'." 

These methods were rendered unnecessary by a 
law to which Justinian alludes, of Constans and 
Constantius*; but they still remained, and the words 
of the testator, if he did not use the precise form, 
were adjusted to that of the form which appeared 
most to correspond with his intention. Justinian put 
them all upon a level, ''nostra constitutio dispo- 
'suit...ut onmibus legatis una sit natura." This equal- 
ity, however, as the context itself, in which the action 
" in rem " is mentioned, shews, related to the form 
only, and not to a difference inherent in the nature 
of the thing; e. g. if the testator bequeathed a horse 
without saying what horse, or a quantity of any thing, 
or freedom from an obligation, or an act to be done 
or to be left undone, there could be no translation of 
ihe dominium ; so if he bequeathed the property of 
Unother, that property did not pass at once to the 
legatee, and the maxim would apply, "nemo plus 
juris ad alium transferre potest quam ipse habet." 

In the third paragraph Justinian assimilates en- 

1 Cftiuf, 9. 917. > Tit 24. § II of his rulet. 

' Cod. 6. tit. 37. I. 2t. 
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tirely all "legata'* to "fidei commissa." The frag- 
ment of Ulpian in the Pandects, ^'per omnia ex8&- 
quata sunt legata fidei commissis V' ^ an interpola- 
tion of the compilers, as is evident from Ulpian's 
own words in the 24th and 25th Bules. 

' The Legata explained and commented upon in 
the Pandects are of several kinds, namely,— 

I. ^ Annua legato. 

The '^ annuum legatum " was due at the beginning 
of each year; the first year it was absolute; the se- 
cond, conditional on the life of the legatee. If it was 
to be paid at different intervals, '^anni bim&, trim4» 
die," it was nevertheless considered absolute, and that 
the intervals were only for the relief of the heir. 
Therefore it was due from the moment of the testiu- 
tor's death ; and if the legatee died before the time 
of payment, it was due to his heirs. If the testator 
made certain lands liable for the ^'legatum," it was 
not due till the produce had been gathered. If the 
produce^ of one year was insufficient, it was to be 
supplied from the produce of other more fiivourable 
years. 

If the testator left an ^'annuum legatum'" in 

1 n. 3a 1. 1 I. Mitchell, 9 VeMj, lis. Btokm v, 

' Inttit, «. tit. <o. Heron, i< 01. and Finn. x6x. Yatef 

n. 33. tit. X. V* Madden, 3 Mac. and G. 540. 

Cod. 6. tit. 37. * n. 33. 1. 17. |«. " Vini Falerni," 

* A bequeat of an annuity \b primi •tc. 

•fade for life only. Savery w. Dyer, * n. 34. I. 12. "Panloa respondit 

Amb. 139. Blewitt». Boborta, Oraig — integr* deberi— neque ex eo qurd 

and Ph. 174. As to when it is per- !»■*» pwdia ejus pignoiis jure tesU- 

petoal, see Letts v. Randall, 1 De Gex, *or obligare voluit, nt ex reditu eorum 

F. and J. Kerr v, Middlesex Hospi- alimeota perciperenty minnisse earn 

tal, 4. 6. M. and O. 576. Innes v. vel dnfiwe «a qam reliqnerat videri.*' 
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the first part of his will^ and in the latter part of it 
charged for the greater security of the legatee certain 
lands with the payment, though the produce of the 
lands was not sufficient, the money was nevertheless 
due. 

^If a bequest was, Pay to Attia till she mar- 
ries fifty pounds, this was an ^'annuum legatum," 
though ''in annos singulos" was not added. 

' So if the testator leave a certain sum to be given 
to the decurios on his birthday. 

'An ''annuum legatum" is held to exist where 
the testator leaves money for one year, and other 
things, wine or corn, for another. 

^So a bequest to a person of what the testator 
had been in the habit of giving him was valid, but it 
did not include what the testator had given the lega- 
tee for his, the testator s, purposes. 

' If the testator had not always given the same 
sum, or quantity, and his will fluctuated, the last 
execution of his will was to prevail*. If the testator 
bequeathed an ''annuum legatum" without speci- 
fying or leaving any means by which to estimate 
the amount, if he had already made any gift to the 
legatee, that was to be the measure of the legacy; 
if he had not, the rank of the legatee and the wealth 
of the deceased are to be taken into account; and 
his bequests to other legatees similarly situated, 
failing all these indications, it is to be supposed that 
the testator meant to bequeath alimony. The *'an- 



> n. 33. 1. 17. 


» n. 34. 4. 4. 


' n. 43. ib. 94. 


• n. 33. X. 14. 


• n.36. 3. n. 


34.i.««- 


* n. 33. 1, la 8 f . § 3. 


33. I- i<5— «o. 
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nuum legatum" ceased with the death of the legatee, 
but not by the "capitis diminution" "Quia," says 
Modestinus, "tale legatum in fisK^to potius quam in 
jure consistit." If however it was left to the heirs, 
it continued to all his successors'; it might be sup- 
posed perpetual from the nature of the bequest^ as 
to the priest of a particular temple, or to a college 
of decurios'. The rule was different with regard 
to the bequest of an " ususfructus" which ended in a 
hundred years. The principles which govern the 
" annuum legatum" apply to monthly, daily, weekly 
pensions. 

2. UsaaJructvA^ et redittia legatum ^ 

If the "reditus*" of an estate is left, the annual 
value of the produce is understood, whether the heir 
or his tenant collect the produce. The heir might 
sell the &rm so long as he paid the value to the 
legatee^ This is the difference between the bequest 
of the "reditus" and the " ususfructus. " For the 
owner of the estate of which the " ususfructus " was 
bequeathed could not substitute the money for the 
land'. 

^ n. 4. 5. penult. wood, 4 M. and W. 431. Doe v. 

33. X. 4. KichoUfly I B. and C. 336. Doe v. 

* ''Hnredis appellaiio non solnm Held, 3 R and Ad. 564. 
ad proximnm haaredem sed et ad qI- * U. 33. a. 

teriona refertor, nam et hasrediB hsBres Inst. 4. 40. 

et deinoepe hsredis appeHatione con- God. 6. 31. 

tinetar." n. 50. 16. 65. * H. 33. i. si. 

* n. 33. 1. 10, X. " datum templo." ^ n. 33. s. 38. 

n. ibb 93. > In Doe v. Lakeman, 1 B. and Ad. 

. 3. 4. 7. 1 1. 30, it was held that a deTiae of the 

4 The English cinre, Doe v. Biggs, rents and profits of land was equi« 

a Tannton, 109. Doe v. Bolton, ix valent to a bequest of the land. 
Ad. and Ellis, iSa Barker v. Green* 
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Moteover, the usafiractuary had a right to a 
habitation on the land, which the legatee of the 
reditus had not The ''reditus^" might be left with a 
condition annexed, which the legatee was bound to 
iulfiL If the condition was that certain games 
should be exhibited in a town in memory of the de- 
ceased, which were not permitted there, the heir did 
not profit by the circumstance, but the bequest was 
changed with the assent of the more eminent citizens 
into some other celebration in honour of the deceased. 

In the absence of the express will of the testator 
the '4egatum annul reditus" ended with the death 
of the legatee*. 

3. De (dimentis legalist 

This, like the ''aimuum legatum," is considered 
as a series of separate bequests. It continues, unless 
an opposite intention is clear, to the death of the 
legatee. It may be left to one incapable of taking 
the inheritance. It comprises only, if there is no 
defined specification, what is necessary for bare sub- 
sistence according to judicial discretion. A general 
revocation of legacies does not, if there is room for 
doubt, extend to this. 

4. De optione legata \ 

A legacy may be in the alternative, that is. 



» n. 35. 1. 19. 


34. 8. 3. 


93. 4. 90*-T. 


34. 1. 6. 7. «i. «3. 


30. 1. I. 11. 


33. I. 14. 


33. I. 17. 


*n.33.5. 


* n. 33. 9. 11. 


31. 76. 1 1. 


» n. 34. 1. 


3«. 34- 1 «. 


36. 9. 90. 


J. dtt Iflgftt. «. M. %%. 


35. «. 68. 


n. 31. 8. 1 4. 
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giving the legatee his choice among several objects. 
The testator confers the choice, and the person whom 
he has selected may transfer his right to another 
person. The "optio/* or "electio legata/' is when 
the right of choosing among several things of the 
same species is given to the legatee. If without 
option or specification a thing of a particular class 
is left to him, he is not to take the best of the kind, 
nor is he bound to receive the worst. The legatee 
entitled to choose must select one definite object, not 
part of one and part of another. The right goes 
to the heirs of the legatee. A period may be fixed 
within which he is bound to exercise his right. If 
a third person is to choose for the legatee, and he 
dies, or delays his choice beyond a year, the legatee 
may choose himself. 

5. De dote legata vd prcelegata \ 

The " dos" is said to be bequeathed when it is 
left under the name of a legacy to the girl or wo*- 
man about to marry, either by her fether, or a re- 
lation, or a stranger. Even if the word "dos" is 
not mentioned, it is taken to be a legatum '^ dotis 
nomine," if the testator says that it is to be paid on 
marriage. 

'It is conditional if it is left by a stranger not 
obliged to provide a dos to be paid on marriage, as 
it implies a tacit condition that the marriage shall 
take place, and without matrimony there can be no 
dos: ''Dies incertus conditionem in testamento 

» n. «3. J. ■ n. 35. 1. 7$. 30. 1. 30. 
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tBtatf and if it never comes, the legacy is neyer 
due. 

If the &ther leaves Iiis daughter 200 aurei, and 
pays a hundred for her dos when she marries, the 
remainder will be due^ in the absence of proof by the 
heir that the fistther had abandoned his intentionV 

The "dos** is said "praelegari** or "relegari** when 
the husband who has received it, or the fisttiier who 
has taken it in the name of his son, leaves it again to 
the wife; it is so described because it really belongs 
to her, as the 'dominium" of the 'Mos" has always 
been hers. This may be done by express words, or 
by implication; by express words» when it is men- 
tioned directly; by implication, when it is mentioned 
indirectly^ and in a sense subordinate to another 
bequest^ as '^TitisB uxori amplius quam dotem 
aureos tot hseres mens damnas esto dare." So if 
the husband leaves the wife not the exact things he 
has received as her dowry, but other property in 
their steady even though he does not add that this 
is to be in lieu of the dowry, yet if the intention is 
manifest, it is to be so considered. 

If the very things constituting the dowry are 
left, and they perish without the husband's &ult, 
the legacTjT &ils; it is otherwise if the husband leave 
not the very things^ but other property which 
perishes. Nor does it affect the wife's right in this 
respect that she brought no dowry^ ''quia fidsa 
demonstratio legato non nocet." But in this case' 

^ n. 30. I. 84. tatem ad emn pertinet qui fidei oom- 

n. 31. I. 93. "Onus enim pro- minom reoimt.'* 
bandi mntatam e«e dehmoti Tolim* * n. 3a i. 75. 1 1* H* 34* 3- <5< 
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a certain som or particular things must be specified. 
Nor does this militate against the rule of Ulpian, 
that if a testator leaves loo aurei that he has in 
the bank of Titius, and he has nothing in the bank 
of Titius^ the legacy fidls; for it fiuls not on account 
of a '^ falsa demonstratio/' but because there is no 
such thing in ''rerum naturft^" If an estate, which 
was the ^'dos," is left specially in the will to the wife^ 
and her dower in general words is afterwards be- 
queathed to her, it is to be taken as a single bequest. 
The husband could not impose any burden upon 
his bequest of his wife's dowry, unless he had added 
to it, in which case he might charge it with the addi- 
tional yalue. 

6. Facta legari possunt. 

The testator may also by his will enjoin ef- 
fectually the performance of certain acts; e.g. he 
may oblige his heir to rebuild, or exonerate from 
a mortgage, the house of a legatee' — to buy a farm 
from, or sell one to him". If he has fixed the price, 
it must be paid or taken, though beyond or below 
the real value of the object, as the testator had a 
right to give such an advantage to the legatee ^ If 
the testator has not fixed any sum, it must be sold 
at a fidr value, "vero pretio*." But the Koman Law 
did not allow a testator to indulge a boundless 
caprice : " Ineptas voluntates defunctorum circa sepul- 

*n. 25.1.5. * n. 30. 49. § Dlt. "Quodaioerto 

31. I. 77 & XI. pretio danmatiu nt faoere, necease ha- 

* n. 30. 113. § 2. bebit tanti yendere quanti daumatus 

Inst. 3. 91. est" 

» n. 30. 66. » § 8. ib. 
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turam, veluti vestes aut si qua alia supervacua ut in 
funus impendantur, non valere Papinianus scribit*/' 
and the same principle applies to what we should 
call the law of entail ; concerning which I shall cite 
at length a remarkable passage. A prohibition to 
alienate the property bequeathed was invalid if no 
reason was assigned, unless it had been inserted for 
somebody's benefit* — "nisi inveniatur persona cujus 
respectu hoc a testatore dispositum sit/' This is a 
rule which has never been applied in our jurispru- 
dence, but that might operate most beneficially: 
it is, however, far too much power to be left in the 
hands of a single judge. Neither could the testator 
compel the performance of an act contrary to the 
manners and feelings of his country, " si liberos suos 
emancipare rogatus fuerit quis, non cogitur hoc 
facere, potestas enim patria inestimabilis est';'' and 
ScsDvola lays it down that the heir cannot be com- 
pelled to adopt a stranger*. 

7. Bequest of mortgaged or pledged property. 

Such a bequest was valid' ; and if the testator 
was aware of the fact, the heir was bound to set firee 
what had been so left*. If the property bequeathed 

^ n. 3a r. 113. § 5. goxiifl ooniiilentefl, ejnimodi Tolnnta- 

' ** Dm SeTeniB et Antomnufi re- tem signifiearaQt earn, MrrandAm esM; 

■eriptenxnt eonmi qui testamento re- ted lueo nequt ereditonbut (comiMa« 

tftnt qnid alienari, nee caunm expri- the English Iaw before 1830) neqa« 

mnnt propter quAmid fieri velint, nin fisoo fraadi eoe." U. 3a i. 114. 1 14. 

inyeniator penona CTigiu reepectu hoc * U). § 8. 

ft testatore dispoeitum eit, nnlliai eiM « n. 31. I. 41. {8; but Me H. 35. 

momeDtiicripturaiiiy quasi nudomprs* i» 02, 

ceptom reliquerint^ quia talem legem > Tua fe. h. t. { 4. i 5. 

testamento non possint dicere ; qnodsi n. 30. i. 57. 

liberif, ant poateris^ ant Ubertia, ant < U. 30. i. 57. 

barediboi^ ant aliii qnibnidam pw- 
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was mortgaged for its full value, even though the 
testator was ignorant of the fact, the heir was bound 
to redeem it, because it must be supposed that the 
testator meant the legatee to derive some benefit 
from the bequest. If a farm of which the '' usuEh 
fructus" was alienated was bequeathed, the heir was 
bound to redeem the burden, or to give the value 
of it to the legatee, subject to the distinction before 
mentioned as to the testator's knowledge \ But the 
heir was not bound to redeem a servitude*. 

8. The testator might bequeath incorporeal 
rights, debts due to himself, or to his debtor, or to 
any one else, ''corpora legari omnia et jura, et 
servitutes possunt';" the legacy of wh«tt was due 
from another was called "legatum nominis." If 
the document attesting the debt was bequeathed, 
this was tantamount to a bequest of the debt itself ^ 
If the testator bequeathed to Sempronius the ten 
aurei which the testator owed to Caius, although 
the testator owed nothing to Caius, the bequest 
was valid, ''quia falsa demonstratio non perimit 
legatum';" a strong example of a very important 
principle. There were cases in which though the 
testator had obtained payment of the debt during his 
life, the bequest of the debt was valid — as if the tes- 
tator had taken the debt to keep as a deposit', or 

> n.- 31. I. 4. ult. eamqiie necMsitate mgento aHeiiATo- 

lb. 30. § I. lint, Muouuma putat fidei oommuMixm 

' n. 30. I. 7a i I. peii poiie, nki probetor adimera ei 

* n. 30. I. 41. testotorem volmwo probktionam au- 
' ^ lb. 44. 5. tern mutate voluntatii ab baredibna 

' lb. 75. 1 I. exigendam.** U. 39. i. 19 ; and aee 

* **Si rem suam taatator legayarii, 13. lb. H. 50. 17. i6x 
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if it had been forced upon him by his debtor, or if 
he had been compelled by the pressure of strong ne- 
cessity to exact it, or if he immediately lent it out 
again; a fortiori a ''novatio" of the debt did not 
affect the legacy. 

9. The legalum rei cUtencB^. 

The "legatum rei aliensB " was valid, (i) if the 
testator knew that the thing bequeathed did not 
belong to him; (2) if it was made to a '^conjuncta 
persona." 

ID. *The testator might bequeath what be* 
longed to the heir — and whether the testator knew 
that the thing bequeathed belonged to the heir or 
not, the heir was bound to give it to the legatee. 

II. 'If a definite sum or quantity of things 
consumed by use was left without any other limita- 
tion, the heir was liable to the legatee, though no 
such things were in his inheritance ; if the quality 
of the thing so left was not mentioned, it was left 
to the choice of the heir ; if an indefinite quantity 
of things consumed by use, or if money was left, 
the heir was only bound to give the legatee what 
was to be found in the inheritance *. 

1 n. 31. I. 14. Btare debet" 

40. 5- 31- ■ n. 33. 6. 5. 3. 4. 

31. I. 67. n. 33. 6. 1. 1. 3. § I. 6. 

As* to the "oonjuncta pereona,*' see U. 33. 7 ; and see 3a i. 51. 

n. 343. la Cod. h.t. 10. ''cum alio- H. 33. 10, 



n. 33. 9- 

* n. 31. I. 67. § 8. ^ On this topic see especially Ave- 

4 Inst h. t ranius, IiUerprtt. Jurit. Tom. u. ch. 

n. 50. 17. 149. "Ex qaft personft 21 — 34. 
quia Incnun capit, ejus factum pro- 
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1 2. Legatum generis ^ 

Not specific objects only, but classes of things, 
may be bequeathed, as a *' calendaiium.'' All move- 
able, all immoveable, goods, "supellex," etc. Difficul- 
ties may arise if together with such a general be- 
quest the testator enumerates particular objects. 
A distinction will arise if the general bequest is 
first, or if it follows the detail 'of separate articles: 
if the class is first stated, and the articles it includes 
follow, as, I leave Titius my ^^ fundus instructus," 
and then the slaves or articles are enumerated, a 
question arose whether the enumeration was ''ex 
abundantiV' or intended to limit and restrain the 
original bequest. The rule in the absence of any 
clear "indicia volimtatis," which were always care- 
folly to be sought for, is, that if the testator after a 
general clause enumerates particular articles which 
he knew to be comprised under that clause, his ob- 
ject was to restrain the original bequest. If the 
particular objects are first stated, and the general 
clause follows, it is then to be supposed that the 
testator meant the bequest to be universal. Some- 
times the enumeration of the specific articles is put, 

^ I7- 33* 7* ^o* ^' 33- 10. 9. "Le- que manifesto sensisse iestatorem — 

gaUt BupellectQe cum species ex abun- possit oetendi.*' 3 tit. 6, Paulus, Sen- 

danti per imperitiam enunerarentur, tent. 

generali legato non derogator. Si t»- ' '* Si qnis fimdnm ita nt instnictiui 

men speciee certi nnmeri demonstrats est legaverit, et a^jecerit cnm snpd- 

fuerint modns geneii datus in his spe- lectile rel mandpiis rel unA aliquA re 

ciebas intelligitnr." Papinian. qua nominatim expressa non eraty 

n. 33. 7. 14. Qtmm mimat Ugatwn adiidrndo «pe- 

33. 6. 16. § I . § 3 . " dnlcia omnia.** dem. . .et Papinianus respondit non vi- 

34. 9. 3a. "Pediculis/* &o. deri minntnm sed potins ez abundantl 

"Mobilibns .legatis aurnm vel ar- a4joctam.*' H. 33. 7. 13. 46. 
gentum non debetuv nisi de eis qno« 
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to remove all possible doubt. If all the moveables 
in a particular place are bequeathed^ the legatee is 
entitled to those which are accidentally absent^ and 
not to those which are accidentally present in it. 
'' Labeonis distinctionem/' says Pomponius^ '' valde 
probo, qui scripsit nee quod casu absit, minus esse 
legatum — ^nec quod casu ibi sit, magis esse legar 
turn 



Wl 



1 n. 31. 4. 86. this chapter, I may refer to the trea- 

> For an excellent rammary of the tiM recently published on the oonstnic- 
Engliflh law on the topics diacoaeed in tion of WiUa, of Mr F. V. Hawkina. 



INDEX. 



Absbnox, law regarding, 196. 
AccesBioD, its relation to dominion, 

H2. 
Acquisitio mortis caosft, 135. 
Act, its legality depends on the 

locality, 83 ; exceptions to this, 86. 
Action at law, definition of, 150; 

various divisions of, 152 ; method 

of procedure in, 159. 
Actio ad exhibendum, 182. 

aqusB pluvise aroendsB, 181. 

conducti, 262. 

doli, 186. 

empti, 257. 

ex contractu, 286. 

• finium regundonmi, 277. 

hypothecaria, 218. 

locati, 262. 

Pauliaius 188. 

pigneratitia, 214, 219. 

praescriptio verbis, 236. 

pro Bodo, 274. 

quanti minoris, 260. 

redhibitoria, 269. 

Serviana^ 2ia 

servi corrupti, 189. 

venditi, 257. 

Actiones perpetuse et temporales, 

161. 
ActSy illegal, howflEur nullified by 

punishment, 30. 
Addictio in diem, definition of, 258. 
Ademption of legacies, 391. 
^stimatorian contract, 316. 
Affinity, law regarding, 66. 
Alaric U.^ account of his Breviary, 

13. 
Alienation, various kinds of, 139. 



Ammianus Maroellinus, his ac- 
count of the jurisprudence of his 
age, 11. 

Annua legata defined, 405. 

Barbarians, invasion of, its efiect 

on the Roman law, 8. 
Bequest of mortgaged or pledged 

property, 412.— See Icgata. 
Birth, period of, law regarding it, 

62. 
Blackstone (Sir W.), his defence of 

legal technicalities, 1. 
Bona, meaning of the term, 88. 
Bona fides, definition of, 128. 
Bonorum possessio, the degrees of, 

336 ; doctrine of, 359. 

Galunmia, 190. 

Capitis diminutio, meaning of, 71. 

Catoniana regula, 378, 394. 

Causa, meaning of, 102. 

Cautio damni infecti, 180. 

Celsus on legal interpretation, 49. 

Children, general law regarding 
them, 63; testamentary ditto, 
352 ; illegitimate, 366. 

Christianity, its effect on the Bo- 
man law, 7 ; its corruption in the 
dark ages, 8. 

Citizen, definition of his status, 69. 

Civil law, definition of, 22; its di- 
visions, 28. 

Civitas, as an element of status, 70. 

Code, derivation of the term, 12. 

Codicils, law regarding them, 340. 

Codification, arguments of German 
writers against it, 35. 

27 
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Codification of English law, its ur- 
gent necessity, 4. 

Collegia Decurionum, account of, 
73. 

Collision of laws, 79 ; rules to be 
deduced from this, 81. 

Conunodatum, completed contract^ 
account o^ 239. 

Communi dividundo, 276. 

Compensatio, law regarding, 323. 

Condictiones, meaning of, 277. 

Condictio ex lege, 287. 

— furtiva, 286. 

ob turpem causam, 279. 

sine caus&, 285. 

triticaria^ 288. 

Conditions in the law of wills, 393. 

— to a contract, 98. 
Confusio, 324. 

Consanguinity, degrees of, 68. 
Constantino, his ecclesiastical and 

legal policy, 10. 

Consuetudinary law. — See custom. 

Continuance in relation to posses- 
sion, 130. 

Contract, its ingredients and ac- 
cidents, 98. 

Contracts, completed,Yarious forms 
of, 238. 

consensual, various kinds of, 

255. 

often grafted on the emptio 

yenditio, 320. 

verbal, the three forms of, 

243. 

, — See obligations. 

Contractus nominati, and innomi- 
nati, 227, 236. 

Corporations. — See Universitates. 

Corpse, law as to its removal, 184. 

^ Corpus Juris,'' its great influence, 
4. 

Creditor, the effects of the pignus 
as to him, 214. 

Creditors, privil^es of, 216. 

Cnjacius upon privfl^^ed creditors, 
216; upon dotis dictio, 243. 



Culpa, meaning of, 106; rules re- 
garding it^ 107. 

Cura bonorum, 289. 

Curatio bonorum, 303. 

Curator bonorum, functions of, 289. 

Curator substantia, 292. 

Curator ventris, 290. 

Custom, or consuetudinary law, 
Roman definition of, 32 ; its con- 
tradictory enactments, 34. 

Damnum, general meaning o^ 105 ; 
how it arises from culpa, 106. 

D'Argentr^ on domicile in Bre- 
tagne,7a 

Do alimentis legatis, 408. 

^De arboribus caedendis," inter- 
dict, 183. 

Death, period o^ kw regarding it, 
66. 

Debtor, the effects of the pignus as 
to him, 213. 

^De clandestine possessione" in- 
terdict, 115. 

"De Cloacis," interdict, 184. 

De condictione causa dat&, cans& 
non secut^, 277. 

De condictione indebiti, 281. 

Decreta, meaning of the term, 59. 

De dote legata vel prselegata, 409. 

^De glande legend^" interdict, 
183. 

De ]a Serva on the use of the term 
"Persona^" 61. 

Delicta, definition of, 170; various 
kinds of, ib, ; obligations arising 
from, 170, 185. 

Delivery, its relation to dominion, 
141. 

*" De Migrando," interdict, 184. 

Demonstratio, meaning of, 102. 

De optione legata, 408. 

Depositum, completed contract, ac- 
count of, 241. 

" De precario " interdict, 116. 

De rebus dubiis, in wiUs, 396. 

De resdndenda venditione, 273. 
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<* De tabulifl exhibendis,'* interdict, 
168. 

"De Ti aut dam'' interdict, 115, 
179. 

Diodetian, results of his policy, 
10. 

Disinberitanoe, the jast» causae o^ 
355. 

Divini juris, 90. 

Doli actio, account of, 186. 

Dolus malus. — See Fraud. 

Domicile, law regarding, 75, 81. 

Dominium, divisions and subdivi- 
sions of, 135 ; its strict sense, 138 ; 
its distinction from possession, 
123. 

Dotis dictio, verbal contract, ac- 
count of, 243. 

Duty of nourishing, 318. 

Edicta, their history and applica- 
tion, 50 ; principal compilers, 53 ; 
the genius they display, 54 ; their 
eflSdency and good effects, 58. 

Emphyteusis, definition of, 147; 
the contract so called, 266. 

Emptlo venditio, consensual con- 
tract, 255, 262. 

contracts often grafted on, 

320. 

England, its jealousy of legal im- 
provements, 6. 

Equity, its supremacy in the Ro- 
man law, 36; hostility of En- 
glish system to it, 37 ; all law 
must be based upon it, 38. 

Error, view of the law regarding 
it^ 313. 

Eviction, the doctrine of, 260 ; re- 
medy under it, 319. 

Exceptions, their object^ 161 ; va- 
rious kinds of, 162; principles 
of the law regarding them, 163. 

Exceptio, excussionis et prsescrip- 
tionis, 219. 

Extensive interpretation, cases to 
which it is applied, 45. 



Facta legari possunt, 411. 

Facts, legal value of, 110. 

Falcidian Law (testamentary), ac- 
count oi^ 369, 389. 

Familia as an element of status, 
70. 

Fidei commissum, account of, 371, 
389—91. 

Fiscus, account of, 74. 

Fraud, its effect on proceedings, 
96. 

Furtum, definition of, 185. 

Gains on the sources of Roman 

Law, 22 ; on Succession, 361. 
Generic Legacy, 384. 
Gregorian Code, account of, 12. 
Grotius on legal interpretation, 47. 

Habeas Corpus, derivation oi^ 182. 

Harm.— See Damnum. 

Heirs, rights and liabilities of, 331 ; 

their order of succession, 334 ; 

legal and forbidden, 343. 
Hermogenian Code, &c, account 

of, 12. 

Id quod interest, 110. 

Ignorance, definition of, 96. 

Illegitimacy, law regarding it^ 63. 

Immoveables, definition of, 92. 

In diem addictio, agreement, 320. 

Infamous, who are so regarded, 67. 

Inheritance, succession to, 328; 
law of, 331 ; divisions of, 345. 

Innkeepers, their liability, 317. 

Insurance, the contract of, 309. 

Interdicts, account of, 165 ; those 
relating to possession, 115. 

International Law. — See Jus Gen- 
tium. 

Interpretation of written instru- 
ments, rules as to, 103. 

Interpretation. — ^See Extensive, 
Legal, Restrictive. 

Intestacy, law r^^rding, 330. 

Intimidation, law of, 97, 98. 
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Invasion of the barbaiianB, its ef- 
fect on the Roman Law, 8. 

Judicia ordinaria et eztniordina< 
ria,160. 

Jnlianos on legitimacy, 65. 

Jua Gentium, definition of, 22; 
man's snbjection to it, 27« 

Jnstioian, account of his Code^ 14 ; 
and Novelise, 15 ; his account of 
the four ancient kinds of lega- 
cies, 403. 

Justus titulus, what constitutes it, 
131. 

Labour and Work, rule as to, 318. 

Law, its three periods of progress, 
1 ; origin of its technicalities, 2 ; 
their gross injustice, 3 ; its com- 
mon source^ 24 ; must be based 
on equity, 38; its division into 
natural and positive, 21 ; inter- 
national and civil, 22 ; into jus 
scriptum et non scriptum, 23 ; 
jus publicum et privatum, 81 ; 
mutable and immutable, 38. 

Law as to Error, view of, 313. 

Law, consuetudinaiy. — SeeCustom. 

Law Roman, dironological divi- 
sion of, 5; great value d the 
study of it, 16 ; its sources, 22 ; 
the cause of its extension, 24. 

Laws, their effect separately, 28; 
exceptions to this, 29 ; how far 
they may be set aside^ ib. 

Legacies, kw of, 378, 387 ; ademp- 
tion of, 391 ; traoflferenoe of, 392 ; 
successive, 393; the four kinds 
of, 403. 

Legacy, generic, 384 ; optimial, 385 ; 
imiversal, 387. 

of a sum or quantity, 383 ; of 

rights over real property, 384. 

L^al interpretation, rules of ; their 
origin and application, 40 ; their 
division, 41 ; necessity, 43 ; and 
true principle, 44 ; their restric- 



tive Implication, 44 ; their exten- 
sive application, 45. 

Legal transacdons, various divi- 
sions of, 94. 

L^gata, the several kinds of, ex- 
plained in the Pandects, 405. 

L^;at8s, law as to, 331. 

Legatee, right of, 378. 

Logatum generis, 415. 

rei aliens, 414. 

Legislator, his duty in forming a 
code, 41. 

Legitimacy, law regarding it^ 63. 

Leibniti on the Roman Law, 17. 

Lex commissoria, 259. 

Lex Rhodia de jactu, 310. 

Liability of Masters of Ships, Inns, 
Taverns, &c. 317. 

Libertas, as an element of status, 
69. 

Litteris, contract, 253. 

Locatio conductio, consensual con- 
tract^ 261 ; end of, 265. 

Maoedonianmn Senatus CodsoI- 

tum,303. 
Man, how regarded in ihe Pan- 
dects, 26. 
Mandans, law regarding hiai, 290. 
Mandata, definition of, 59. 
Mandatarius, law regarding him, 

290. 
Mandatuniy consensual contract, 

269. 
Marcellus on the interpretation of 

wills, 400. 
Merx, meaning of, 91. 
Methods of acquiring property, 144. 
Minors, their relief by restitutio 

in int^^rum, 193. 
Modestinus, example from, of legal 

interpretation, 48. 
Modus, meaning of, 101. 
Mora, definition of; lOa 
Mother, relation of to the child, 

64,65. 
Mutuum, completed contract, 238. 
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Nataral Law, definition of, 21 ; 

man's sabjection to it, 26. 
Natural children, law r^;arding, 

366. 
Negotia. — See Legal TranaactiottB. 
Negotiorum gestio, 288. 
Neronianom Benatns ConBultiun, 

404. 
Ne vis fiat, interdict, 168. 
Nourishing, the duty of, 318. 
NoTatio, meaning of, 324. 
Novellffi of Justinian,acoount of, 1 5. 
Nuntiatio opens noTi, account of, 

173. 

Obligations, legal nature o^ 220 ; 
various kinds of, 222 ; their ob- 
jects, 231 ; parties to them, 305 ; 
how extinguished, 321 ; contract- 
ed, 238 ; yerbal, 243. 

Occupation, its relation to domi- 
nion, 141. 

Op^ris novi nuntiatio, 173. 

Optional legacies, 385. 

Oratorum ConstitutioneB, a f{»iB of 
written law, 58. 

Orphilianum Senatus Conraltum, 
334. 

Pactum, definition of, 235. 

Pactum ne petatur, 325. 

Pandects, the moddi on which 
they were compiled, 12; their 
character as a scientific woric, 16; 
extracts from, 19 ; Omr tiuree- 
fold view of man, 26 ; on domi- 
cile, 79, 84 ; on possession, 123; 
on a servitude, 197 ; on the va- 
rious kinds of legata, 404. 

Papinian, precepts of from the 
Pandects, 19, 20 ; his divisions of 
law, 23 ; on the effect of punish- 
ment, 30 ; on the Praetorian law, 
52; on possession, 120; oa bona 
fides, 129. 

Parties to an obligation, 305. 

Paulus on the application of leigal 



ralea, 42; on the rights oi skres, 
61; on transferring legacies, 
392. 

Pecunia, its meaning as applied to 
an estate, 88. 

Pegasianum Senatus GonsuHum, 
376, 387, 389. 

Per in contrarium actum, 324. 

Persona, distinguished fh>m per- 
son», 60. 

Persons fictas, 73. 

Personse, meaning of the term, 60. 

Persons, not the same as indivi- 
duals, 61 ; definition of, in Ro- 
man Law, 62; elements in de- 
scribing them, 66. 

Pise Caus8B, description of, 74. 

Pignus, definition of, 210 ; various 
kinds of, 211. 

completed contract, 242. 

Pomponius, precepts of, from the 
Pandects, 20 ; on the origin of 
law, 23; on the prsstorian law, 
52 ; on the classification of ^ res,' 
93. 

Positive law, definition of, 21; 
man's subjection to it, 27; its 
province, 28. 

Possession, laws regarding it, 112 ; 
distinct from property in the 
Roman Law, 114, 120 ; interdicts 
relating to it, 115; its two divi- 
sions, 118. 

^'Pragraaticfls Sanctionee^" identi- 
cal with rescripta, 59. 

Prsscognoscenda, 328. 

Preedia rusticaet urbana, 92. 

PrsBJudiciales, actions so called, 70. 

Praetorian law.-— See Edicta. 

Praetors, their powers and duties, 
57. 

Precedent^ its origin and authority, 
33. 

Prescription, definition of^ 125; 
law regarding, 126. 

Preventive remedies, various kinds 
of, 172. 
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Frindpnm oonstitatioiies, a form of 
written law, 68. 

Friyileged creditors, 215. 

PriTilegium, definition of, 87. 

Procedure, method of, in actions, 
159. 

Prohibitions, account of, 178. 

PromiBsio operarum, verbal con- 
tract, 243. 

Property, moveable and immovea- 
ble, collision of laws upon it, 82 ; 
distinct from possession in the 
Roman Law, 114, 120; methods 
of acquiring it bj Civil Law, 144. 

Publiciana in rem, actio, 144. 

Punishment, how far it nullifies an 
illegal act^ 30. 

Quasi contractus, 271. 

Quod ego tibi promisi habesne ac- 

ceptum? Uabeo, 325. 
Quorum bonorum, interdict, 166. 
— legatorum, interdict, 167. 

Reditus, the bequest so called, 407. 

Relations, their order in succea- 
sion, 367. 

Reputation, definition of, 67. 

Res, legal bearing of the term, 88 ; 
various divisions of, 89 ; classifi- 
cation of, by Pomponius, 93. 

Rescripta, account of, 58; their 
legal bearing, 59. 

Responsa prudentum, definition of, 
59 ; principal authors of, 60. 

Restitutio in integrum, 191. 

Restrictive interpretation, exam- 
ples of, 44. 

Right, definition of, 87. 

Rights in the thing, 197. 

Right of succession, 365. 

Ruta Gaesa, meaning of, 91. 

Savigny, his argument against codi- 
fication, 35. 

on possession, 118. 

Scsevola on legitimacy, 95. 



Security against anticipated injury, 
180. 

SenatuB Gonsultum Macedonia- 
num, 308; Tertullianum et Or- 
philianum, 334; TrebeUianum, 
375, 387, 388; Pegasianum, 376, 
387, 389; Neronianum, 404. 

Servitude (a), characters o^ 197. 

Servitudes, personal, account o^ 
205. 

Real, account of, 200 ; differ* 

ent kinds o^ 201. 

Set oS, — See Compensation. 

Severus, Alexander, the anarchy 
following his death, 7. 

Ships, law r^;arding, 310 ; liability 
of masters of, 317. 

Si mensor &lsum modum dixerit, 
187. 

Sodetas, consensual contract, 267. 

Soldiers, law as to their wills, 342, 
345. 

Sources of law, 22. 

Status of a citizen, its elements, 69. 

Statutes, their threefold distinc- 
tion, 80 ; distinction between real 
and personal, 86. 

Stipuhitio, verbal contract, 244; 
various kinds of, 247. 

Substitutio, in appointmentof heirs, 
349. 

Substitutions in legacies, 393. 

Successio mortis caus&, 328. 

Succession, different kinds of, 329 ; 
ab intestate, 332. 

right of, 365 ; order of rela- 
tions to it, 367. 

Superficies, rights concerning it, 
148. 

Sureties, varied sense of the term, 
249. 

Tavern keepers, their liability, 317. 
Tertullianum Senatus Consultum, 

334. 
Testamentary law, progress of, 352. 
Testaments, public, 339. 
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Theft^See Fartam. 

Theodosius 11^ his complaint of 

jurispradence in his time, 11; 

account of his Code, 12 ; his law 

as to actions, 161. 
Theophilus on the character of the 

will, 125. 
Things. — See Res. 
Tignnm, meaning of, 91. 
Title. — See Justus titnlus. 
Trebellianum Senatus Consultum, 

376, 387, 388. 
Tribonian, his yarious works on 

jurisprudence, 14. 
Tutela, definition o^ 291. 
Tutores, law regarding them, 292. 

Ulpian, his precepts from the Pan- 
dects, 19; quotations from 22, 
26 ; Mb yiew of the jus naturale, 
26; jus publicum et priyatum, 
31 ; on the yalidity of a custom, 
32 ; on legal interpretation, 49 ; 
on legitimacy, 65; on domicile, 
77; on possession, 119, 123; on 
exceptions, 162; on interdicts, 
165; on dotis dictio, 243; on 
sureties, 251 ; on addictio in diem. 



258 ; on wills, 849 ; on bonorum 

possessio, 359. 
Uniyersal legacy, 387. 
Uniyersitas, meaning of the word,62. 
Uniyersitates, definition o( 73. 
Usucapio, meaning of, 114.— See 

Prescription. 
Ususfructus, account of, 205 ; the 

bequest so called, 407. 
Uti possidetis, interdict, 115. 
Utrubi, interdict, 115. 

Valentinian III., his decrees, 13, 14. 
Testis, meaning of, 91. 
Vi aut clam, interdict, 115, 178. 
Violence, law of, 97, 98. 
Yulgo conoepti, meaning of the 
term, 65. 

Will, Theophilus on, 125. 

Wills, law of, 328; written and 

nuncupatory, 337; holograph, 

339 ; progress of the law, 352 ; 

absurdity of the English system 

of interpretation, 396. 
Work and labour, rule as to, 318. 
Written instruments, rules as to 

their interpretation, 103. 



THE END. 
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